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I. INTRODUCTION 


In the 1980s, fraternities and sororities’ played an influential role 
and served as a powerful social force on college campuses. Membership 
in greek organizations on college campuses is currently at a record all- 
time high. National officials report that undergraduate membership in 
fraternities has risen from 149,000 in 1972 to over 400,000 today.’ 
Membership in sororities has risen just as fast.? Despite their ever- 
increasing popularity, these traditional single-sex organizations are 
struggling with grave problems. After conducting extensive studies of 
their greek systems, university administrators on many college cam- 
puses have determined that the actions and traditions of single-sex 
fraternities directly conflict not only with the goals of the university, 
but also with the values of society. Although several private univer- 
sities have chosen to preserve the gender restrictions in greek organi- 
zations,’ other institutions have decided to regulate extensively the 





1. This Article will refer to both fraternities and sororities as fraternities. Fraternity 
derives from the greek work ‘‘phater,’’ meaning brother, sister or clan. Sorority originates 
from the Latin term ‘‘soror’’ or sister. Women’s greek-letter organizations use the words 
fraternity and sorority interchangeably. The original greek women’s organizations referred 
to themselves officially as fraternities. BAIRD’s MANUAL OF AMERICAN COLLEGE FRATERNITIES, 
I 1-24 (20th ed. 1991) [hereinafter BaiRD’s MANUAL]. See generally The Center for the 
Study of the College Fraternity, Franklin Hall 002, Bloomington, Indiana 47405, telephone 
number (812) 855-1228. 

2. Connie Pryzant, Fraternities’ New Pledge, DAL. Morn. News, April 29, 1990, at 
12A. 

3. Id. 

4. See REPORT OF FACULTY COMMITTEE ON CAMPUS LIFE AT LAFAYETTE COLLEGE 1, 3 
(March 7, 1990) [hereinafter LAFAYETTE COLLEGE REPoRT] (Report analyzed whether gender 
should constitute a basis for membership selection of Lafayette College fraternities and 
sororities). In 1984, Colby College officially banned all fraternities after concluding that 
the continuation of fraternities clashed with Colby’s educational mission for several 
reasons including restrictive membership, hazing, and disruption of campus lives. ‘‘Fra- 
ternities have been engaged, like the brontosaurus, in a futile struggle against a changed 
climate,’’ remarked Earl Smith, Dean of Colby College. See Tom Krattenmaker, Drinking 
Death Stirs Many Frats to Close Bars and Bring Back Advisers, L.A. Times, March 5, 
1989, at 28. 

5. Brown University in Rhode Island and Gettysburg College in Pennsylvania have 
chosen to uphold the single-sex status of fraternal organizations. See LAFAYETTE COLLEGE 
REPORT, supra note 4, at 14-15. 
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internal affairs of the fraternal organizations.* As a result, many uni- 
versities have mandated that these traditional single-sex institutions 
‘“‘g0 co-ed,’’? or, in some instances, have extinguished greek life 
altogether.® 

Collegiate social fraternities, with rare exceptions, limit their mem- 
bership to individuals of the same sex.® Most fraternity constitutions 





6. A surge of resistance toward maintaining the status of single sex fraternities has 
erupted in the northeast. University officials at Wesleyan College in Middletown, 
Connecticut are pressuring their four all-male fraternities, Chi Psi, Psi Upsilon, Beta 
Theta Pi, and Delta Kappa Epsilon, to admit women. Currently, only one fraternity, 
Alpha Delta Psi, has a coed membership. Fraternities Face Renewed Pressure to Admit 
Women, N.Y. Times, Sept. 23, 1990, at 52. Additionally, Trinity College in Hartford, 
Connecticut, strongly encouraged its all-male fraternities to admit women. Although the 
school exerted tremendous pressure on the greek system, Trinity has yet to threaten the 
greek organizations individually with sanctions. The Idea of Coeducational Fraternities 
Is Catching on in the Northeast, N.Y. Times, April 8, 1990, at 39. 

7. In January 1990, the Board of Trustees at Middlebury College in Vermont issued 
a policy requiring the six male fraternities on campus to admit women or dissolve their 
organization. Currently, Middlebury College has no sororities. The mandate occurred 
partly as a result of a fraternity toga party which depicted a mannequin with sexual slurs 
written all over it. In its REPORT OF THE TASK FORCE ON STUDENT SOCIAL Lire, the Middlebury 
College Task Force Committee concluded that ‘‘the narrowly defined, fraternity-dominated 
social life on campus is incompatible with our vision of the future.’’ Fraternity Chapter 
Prepares to Fight Its Termination, N.Y. Times, March 3, 1991, at 47. In order to comply 
with the coed university policy, the fraternities must disassociate with their national 
organizations, sever national membership and support, and become local unsupervised 
fraternities. Both Sigma Epsilon and Kappa Delta Rho have already terminated their 
national affiliation; Delta Kappa Epsilon, Chi Psi, and Delta Upsilon have attempted to 
persuade their national organizations to change their by-laws. The Idea of Coeducational 
Fraternities is Catching on in the Northeast, N.Y. Times, April 8, 1990, at 39. Delta 
Kappa Epsilon members filed suit against Middlebury College alleging that the College 
violated their federal and state constitutional rights of association. Although the lawsuit 
is still pending, the outcome of this case will definitely affect how other universities 
treat fraternities on their campus. See Timothy M. Burke, Middlebury: Coed Fraternities 
or Nothing, 37 FRATERNAL Law 5 (Sept. 1991). 

Similarly, at Bowdoin College in Brunswick, Maine, university administrators ordered 
the school’s ten local coed fraternities to sever ties with their male national fraternities 
by September, 1991, if the national organizations continue to deny women membership. 
Bowdoin also completely severed ties with Chi Psi Fraternity, the only remaining all- 
male fraternity on campus. See Fraternity Members Give Female Members Equal Standing, 
N.Y. Times, Sept. 29, 1991, at 4; The Idea of Coeducational Fraternities is Catching on 
in the Northeast, N.Y. Times, April 8, 1990, at 39. 

8. Amherst College and the University of Lowell in Massachusetts, Franklin & 
Marshall College in Pennsylvania, and Colby College in Maine terminated the greek 
system entirely. Tom Krattenmaker, Drinking Death Stirs Many Frats to Close Bars and 
Bring Back Advisers, L.A. Times, March 5, 1989, at 28. 

9. Officials at the National Interfraternity Conference (NIC) report a minimal demand 
for coeducational fraternities. Although the NIC does not keep statistics on coed frater- 
nities, officials estimate these coed groups total less than fifty in the country. Michele 
L. Norris, Coed Fraternity Forced to Move: NU Group’s House to be Torn Down, Cul. 
Trip., May 20, 1987, at 6C. Of the fifty-nine national men’s fraternities, only three 
relatively small fraternities, Delta Psi, Psi Upsilon and Theta Delta Chi, admit both men 
and women. Both fraternities are located primarily in the northeastern United States at 
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specifically restrict membership in the organization to a single sex.’ 
Several male fraternity chapters, located primarily in the Northeast, 
have voluntarily chosen to admit women as members, but not without 
sometimes clashing with and disassociating themselves from their re- 
spective national organizations." 

It is difficult to determine if fraternities can continue to retain their 
single-sex status in an era in which society and courts have created 
immense pressure to abolish gender-based stereotypes and to provide 
equal access to places of public accommodation. Recently, a number 
of historically all-male private organizations have accepted women into 
their membership. Some groups arrived at this decision voluntarily; 
others, however, opened their doors pursuant to court mandate. As 
discussed later, the Rotary Clubs, the Jaycees, the Lions Clubs, and 
even the ‘‘fraternity-like’’ Princeton eating clubs now boast co-ed mem- 
bers. 





private universities including Amherst College, Bucknell University, Brown University, 
and Rensselaer Polytechnic Institute. Because the fraternities lack specific clauses in their 
constitutions restricting membership based on gender, a limited number of women have 
joined these traditional all-male fraternities. See Fraternity Members Give Female Members 
Equal Standing, N.Y. Times, Sept. 29, 1991, at 43; The Idea of Coeducational Fraternities 
is Catching on in the Northeast, N.Y. Times, April 8, 1990, at 39. 

10. See Sigma Chi Fraternity Constitution, Article II]. Membership: ‘‘The members 
of this Fraternity shall be those male persons who have been duly initiated into the 
Fraternity’’; Delta Upsilon Fraternity, Article VI. Membership: ‘‘Any duly enrolled male 
student of an institution in which a chapter of the Fraternity is chartered may become a 
member of the Fraternity at a meeting of such chapter unless otherwise provided in the 
Constitution or By-Laws’’; Delta Delta Delta Constitution, Article III]. Membership: ‘‘Any 
regularly matriculated woman student, undergraduate or postgraduate, in an accredited 
college or university having standard entrance requirements and where a chapter of the 
Fraternity has been established shall be eligible for membership in the Fraternity;’’ Delta 
Gamma Fraternity Constitution, Article IV. Definition of Membership, section 1: ‘“The 
membership of this Fraternity shall consist entirely of women.’’ (emphasis added). 

11. See supra notes 4-8. Omega Delta Chi, an all-male local fraternity at Chapman 
College in Orange, California, unanimously voted to amend its constitution to admit 
women. See David Reyes, Chapman Fraternity to Accept Women, L.A. Times, Feb. 16, 
1991, at B2. Similarly, collegiate and alumni members of Skull and Bones, the oldest 
and most prestigious all-male secret society at Yale University in New Haven, Connecticut, 
have debated the issue of admitting women since Yale became co-ed in 1969. In April, 
1991, the collegiate Skull and Bones members voluntarily elected to admit six women 
to the 1992 Skull and Bones class — but not without a fight from its alumni. The 
following weekend, the alumni board locked the collegiate members out of the ‘‘tomb,”’ 
a threatening building on campus that serves as the society’s clubhouse. In May, however, 
the alumni board voted 6 to 2 to recommend the admittance of women. Skull and Bones 
then held an election in July, and with more than 86% of the collegiate and alumni 
members participating, the society voted 360 to 320 to admit women. Despite this vote, 
conservative columnist William F. Buckley, Jr. and seven other Skull and Bones alumni 
filed suit in New Haven state court and obtained a temporary injunction stalling the 
induction of the six women students into the society. In October, 1991, the society took 
a second vote on whether to admit women. Fifty-five percent of the members approved 
admitting women. See Skull-Bones Club Finally Will Admit Women, L.A. TiMEs, Oct. 
26, 1991, at 18; Yale Group Remains All-Male — For Now, Cuic. Tris., Sept. 8, 1991, 
at €22. 
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This Article analyzes the single-sex admissions policy of fraternities 
and evaluates the success of maintaining those policies in light of 
existing law. First, this Article provides a historical background of 
fraternities in order to develop an analytical framework. Next, this 
Article reviews Title IX of the Education Amendments of 1972, which 
creates a legislative exemption for fraternities at public institutions of 
higher education, and analyzes whether it applies to fraternities at 
either public and private institutions of higher education. The Article 
then discusses whether the First Amendment rights to intimate and 
expressive association serve as a potential basis for fraternity freedom. 

This Article then examines the erosion of a fraternity’s single-sex 
associational right through state laws prohibiting sexual discrimination 
in places of public accommodation. In specifically analyzing whether 
a fraternity constitutes a place of public accommodation, the Article 
explores the growing trend in New York and California to expand 
public-accommodation laws. Finally, this Article analyzes the conflict- 
ing decisions, involving the Princeton Eating Clubs and the Harvard 
Final Clubs, concerning whether state public-accommodation laws ap- 
ply to private social clubs which refuse to admit women. Because these 
collegiate clubs have characteristics similar to fraternities, the Article 
notes the potentially devastating impact of these Ivy League decisions 
on fraternal organizations. 

In conclusion, this Article examines factors relevant to maintaining 
a single-sex status, including size, selectivity in membership, and 
exclusion of others from critical aspects of the fraternity. Moreover, 
this Article makes five specific recommendations which fraternities 
should adopt in order to preserve their single-sex status: abolish aux- 
iliary little-sister and big-brother groups; establish an equivalent number 
of male and female fraternity chapters on each college campus; en- 
courage single-sex housing; emphasize single-sex programming; and 
eliminate the fraternity’s ‘‘Animal House’’ image. 


II. GREEK ORGANIZATIONS GENERALLY 


A. History 


On December 5, 1776, a group of men formed Phi Beta Kappa, the 
first college fraternity in the United States, at William and Mary College 
in Williamsburg, Virginia.’? Established to foster friendship, morality, 
and literature, Phi Beta Kappa advanced the fundamental purposes and 
objectives of fraternal groups, and created the characteristics shared by 
later fraternal organizations: a degree of secrecy and ritualism, an 
initiation ceremony, a motto and oath, a handshake, a badge or pin, a 





12. BAIRD’s MANUAL, supra note 1, at I-10. 
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tradition of high goals and idealism, and a strong bond of friendship.** 

In 1825, over forty years later, Union College students in Schenectady, 
New York founded the first officially recognized men’s fraternity, Kappa 
Alpha Society. Two years later, Union College boasted two more male 
college fraternities, Sigma Phi and Delta Phi. These three male frater- 
nities formed the ‘‘Union Triad’’ which later served as the model for 
collegiate greek organizations." 

Prior to the Civil War, women rarely sought higher education. In 
1862, however, the Morrill Act established the land-grant institutions 
and thus created more opportunities for women to seek higher educa- 
tion. As more women attended these institutions, they formed their 
own secret societies, often patterning them after the fraternities of their 
male sweethearts and brothers. Although the Adelphean Society (Alpha 
Delta Pi)*® and the Philomathean Society (Phi Mu)*® existed as local 
secret societies at the Wesleyan Female College in Macon, Georgia from 
the 1850s until the 1900s, the first official women’s college fraternity 
is generally considered to be I.C. Sorosis (Phi Beta Phi), founded at 
Monmouth College in Monmouth, Illinois in 1867.1” During the 1870s, 
six women’s groups emerged, and by the turn of the century, an 
additional seven groups flourished on college campuses."® 

In 1902, the women’s fraternities formed the National Panhellenic 
Conference (NPC), a national organization currently consisting of twenty- 
six national and international women’s fraternities which provides 
services to its member organizations.’® Similarly, most men’s fraternities 
are affiliated with the National Interfraternity Conference (NIC), an 
organization founded in 1909 to foster national and international men’s 
college fraternities and further fraternity interests.2° Presently, the NIC 
consists of fifty-nine men’s fraternities totalling approximately 400,000 
active student members and almost four and one-half million alumni.”* 
Founded in 1929, the National Pan-Hellenic Council Inc. (NPHC) is the 
governing body of the eight historically black fraternities and sorori- 
ties.?2 





13. For the historical evolution of fraternities in America, see generally, BAIRD’S 
MANUAL, supra note 1, at I 1-24; Valerie L. Brown, College Fraternities and Sororities: 
Tort Liability and the Regulatory Authority of Public Institutions of Higher Education, 
58 Epuc. L. Rep. (West) 1 (March 5, 1990). 

14. BAIRD’s MANUAL, supra note 1, at I 10-11, I-197. 

15. Alpha Delta Pi was founded in 1851. Id. at I-12. 

16. Phi Mu was founded in 1867. Id. at I-12. 

17. See id. at I-12, I-119. 

18. Id. at I-12. 

19. The term ‘‘panhellenic’’ derives from the greek word meaning ‘‘all greek.’’ The 
National Panhellenic Conference is located at 3901 West 86th Street, Suite 285, Indiana- 
polis, Indiana 46268. 

20. See NATIONAL INTERFRATERNITY CONFERENCE, Annual Report 1989 [hereinafter NIC 
1989 REPORT]. The National Interfraternity Conference is located at 3901 West 86th Street, 
Suite 280, Indianapolis, Indiana 46268. 

21. Id. 

22. The member fraternities of the NPHC are Alpha Phi Alpha, Kappa Alpha Psi, 
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Approximately 8,000 chapters of fraternities thrive at over nine hun- 
dred campuses in the United States and Canada.”* Fraternity members 
have a combined collegiate and alumni membership of over 7 million.” 


B. The Place of Fraternities in the Federal Context 


Collegiate fraternities occupy a unique and privileged place in federal 
law. On numerous occasions, the United States Congress spared frater- 
nal organizations from federal laws which would otherwise control the 
organizations’ membership policies. Accordingly, one may reasonably 
infer that Congress intended to create a safe haven for Fraternities to 
remain single-sex entities. 

In 1964, the United States Congress amended the 1957 Civil Rights 
Act to preclude the Civil Rights Commission from inquiring into or 
investigating the membership practices of college fraternal organiza- 
tions.*> Additionally, Congress passed the Waggoner Amendment, which 
modified the Civil Rights Act of 1964 by prohibiting the federal gov- 
ernment from exercising any control or supervision over membership 
practices of fraternities.”® 

Title IX of the Education Amendments of 1972?’ prohibits gender- 
based discrimination in federally funded institutions. Title IX applies 
to all universities receiving federal financial assistance. It requires 





Omega Psi Phi, and Phi Beta Sigma. The NPHC member sororities are Alpha Kappa 
Alpha, Delta Sigma Theta, Sigma Gamma Rho, and Zeta Phi Beta. Although founded as 
black organizations, the member fraternities of NPHC admit members of all races. 
23. Gregory F. Hauser, Contrasting Decisions in the Ivy League, 34 FRATERNAL LAW 
5, 6 (Nov. 1990). See also NIC 1989 ReEporT, supra note 20; NATIONAL PANHELLENIC 
CONFERENCE, Membership and Statistics 1990 [hereinafter NPC 1990 Report]. 
24. NIC 1989 REPoRT, supra note 20; NPC 1990 REPorT, supra note 23. 
25. 42 U.S.C. § 1975c(b) (1982). Representative Long of Louisiana sponsored the 
amendment which passed in the House of Representatives by a voice vote. He cited the 
first amendment freedom of association to justify Congress’s reasons for exempting 
fraternal organizations: 
I can see no basis for real opposition to an amendment which simply verified 
a common desire of the Congress to avoid the interference in areas which 
impinge on the most elemental part of man’s nature, to freely associate with 
people that share his common ideals . . . [A]llowing these investigations into 
our private sanctuaries could do irreparable harm to the whole fabric of our 
society. 

110 Conc. REC. 2293 (1964) (statement of Rep. Long). 

26. Nothing contained in this chapter or any other Act shall be construed to 
authorize any department, agency, officer, or employee of the United States to 
exercise any direction, supervision, or control over the membership practices 
or internal operations of any fraternal organization, fraternity, sorority, private 
club, or religious organization at an institution of higher education (other than 
a service academy or the Coast Guard Academy) which is financed exclusively 
by funds derived from private sources and whose facilities are not owned by 
such institution. 

20 U.S.C. § 1144(b) (1988) (emphasis added). 

27. 20 U.S.C. § 1681 (1972). 
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universities to provide equal opportunities, including comparable fa- 
cilities and scholarship funds, to male and female students.”* 

In 1974, the Department of Health, Education, and Welfare attempted 
to apply Title IX to college fraternal organizations.”® Defending against 
this attack on fraternal groups, Senator Birch Bayh of Indiana sponsored 
an amendment to the Education Amendments of 1972 to exempt single- 
sex fraternal organizations from the requirements of Title IX.°° Congress 
subsequently passed the 1974 Bayh Amendment and exempted the 
admissions decision of college fraternities from the Title IX statutory 
prohibition against discrimination on the basis of gender.** As a result, 
such organizations at public institutions of higher education have the 
right to discriminate on the basis of gender with regard to admissions. 


C. Fraternities at Public versus Private Educational Institutions 


The national headquarters of all greek fraternities utilize Title IX 
when asserting the right to limit membership to one gender.** Despite 





28. Title IX has been particularly relevant in the area of intercollegiate sports, and 
could potentially impact fraternity members residing in houses or dormitories owned or 
operated by the university. 

29. 120 Conc. REC. 39992 (1974). 

30. Senator Bayh steadfastly supported the single-sex status of fraternities and soror- 
ities. ‘‘Fraternities and sororities have been a tradition in the country for over 200 years. 
Greek organizations, much like the single-sex college, must not be destroyed in a 
misdirected effort to apply Title IX.’’ 120 Conc. Rec. 39993 (1974) (statement of Sen. 
Bayh). Other senators also joined the campaign: 

The Congress has long recognized the unique nature and role of the [fraternal] 
organizations. This legislation will preserve their status. Title IX was enacted 
originally to require educational institutions to afford men and women equal 
opportunity and access to admissions, employment, and school-sponsored serv- 
ices. It was never meant to force groups such as Greek-letter societies and the 
Girl Scouts to abandon their practice of limiting membership to individuals of 
the same sex. 
120 Conc. REC. 39993 (1974) (statement of Sen. Talmadge). 
31. Title IX states: 
No person in the United States shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination 
under any education program or activity receiving Federal financial assistance, 
except that: . . . (6) this section shall not apply to membership practices—(A) 
of a social fraternity or social sorority which is exempt from taxation under 
section 501(a) of title 26 [the Internal Revenue Code of 1954, 26 U.S.C. § 
501(a)], the active membership of which consists primarily of students in 
attendance at an institution of higher education. 
20 U.S.C. § 1681(a) (1988). 
The legislation also excluded the YMCA, YWCA, Girl Scouts, Boy Scouts, Campfire 
Girls, and other voluntary youth-service organizations that are exempt from taxation and 
whose membership is limited to persons of one sex, from Title IX’s prohibition against 
sex discrimination. 20 U.S.C. § 1681 (a)(6)(B) (1988). 

32. The national headquarters also rely on several constitutional amendments to assert 
their single sex status: the First Amendment protecting ‘‘the right of the people peaceably 
to assemble’’, the Fourth Amendment safeguarding the ‘‘right of search and seizure’, 
and the Fourteenth Amendment guaranteeing that ‘‘citizenship rights [are] not to be 
abridged.’’ See LAFAYETTE COLLEGE REPORT, supra note 4, at 3. 
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this assertion, most commentators differentiate between fraternities at 
public and those at private institutions.** Public institutions of higher 
education generally follow Title IX and do not place restrictions on 
how fraternities select their members.** Private institutions, however, 
question whether either Title IX or the First Amendment of the United 
States Constitution applies to fraternities at private universities.** 

In addressing whether college fraternities possess First Amendment 
associational rights, several fraternal-law enthusiasts have concluded 





33. See Ralph S. Rumsey, Legal Aspects of the Relationship Between Fraternities and 
Public Institutions of Higher Education: Freedom of Association and Ability to Prohibit 
Campus Presence or Student Membership, 11 J.C. & U.L. 465 (1985) (limiting scope of 
Article to ability of public institutions of higher education to prohibit or control frater- 
nities). 

34. For instance, the legal counsel of Gettysburg College agrees that public institutions 
must abide by the federal legislation in Title IX. See LAFAYETTE COLLEGE REPORT, supra 
note 4, at 3. : 

35. In 1988, Bowdoin College legal counsel analyzed Title IX for the express purpose 
of evaluating the viability of Bowdoin’s greek system. ‘‘There is ample legal authority 
to support the proposition that, absent any contractual commitments to the contrary, a 
private educational institution may regulate or even abolish fraternities as it determines 
appropriate in light of the educational goals or purposes of the institution.’’ LAFAYETTE 
COLLEGE REPORT, supra note 4, at 3. 

The Bowdoin legal counsel also concluded that ‘‘[t]he application of the First Amend- 
ment to a private college has not been supported by any case law.’’ 

Lafayette College legal counsel, however, reached a different conclusion regarding the 
ability of a private institution to discriminate on the greek organizations’ rights to associate 
— and thus discriminate on the basis of sex. After citing the Bowdoin first amendment 
conclusion, the Lafayette College Report Committee cited several cases refuting Bowdoin’s 
assertion that the first amendment was inapplicable to private institutions: Healy v. 
James, 408 U.S. 169, 92 S. Ct. 2338 (1972); Brandenberg v. Ohio, 395 U.S. 444, 447, 89 
S. Ct. 1827, 1829 (1969); Gay Students Org. of the Univ. of New Hampshire v. Bonner, 
509 F.2d 652 (1st Cir. 1974). The Committee then obtained the opinion of Lafayette’s 
legal counsel: 

At your request, I reviewed the statement of the Committee on Campus Life 
concerning the Fraternity and Sorority system at the [Lafayette] College. Obvi- 
ously, I will address the issues raised in it purely in a legal context and will 
not address the general policy issues concerning the gender-based organizations 
or activities. As far as the legality of discriminating on the basis of gender in 
membership practices is concerned, the memorandum is correct in its recitation 
of the fact that the Education Act of 1972 excludes social fraternities and 
sororities from the requirement that there be no discrimination on the basis of 
gender. The cases cited, while not all on point, when viewed in light of other 
cases and the statute itself is constitutional and that gender-based social organ- 
izations of the fraternity and sorority type are lawful. 

Having stated what I believe to be an obvious legal conclusion, I must also 
point out the fact that, while such discrimination by gender is permissible, it 
is not mandated. Thus, it is possible for the College to make a policy change 
that would prohibit gender-based social organizations of the fraternity and 
sorority type. Naturally, the consequences that would flow from such a change 
(and the potential legal challenges, given the existing order and the extant 
leases) would be very considerable. Nevertheless, that goes back into the area 
of policy that I will not deign to address. 

LAFAYETTE COLLEGE REPORT, supra note 4, at 3-4. 
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that fraternities do not possess any legal right to exist either on private 
or public university campuses.** They assert that the university is 
authorized to place on students at public schools conditions on or 
prohibitions from joining fraternities regardless of whether the fraternal 
activity occurs on or off the institution’s school premises. Instead of 
analyzing modern case law upholding the right of student organizations 
to associate freely, these commentators adopt a pro-university position 
by relying primarily upon a seventy-five year-old decision of the United 
States Supreme Court, Waugh v. Board of Trustees of University of 
Mississippi.*’ 

In 1912, as a condition of admission, the University of Mississippi 
(Ole Miss) required students to sign a statement affirming that they 
were not, and would not seek to become, members of a fraternity.* 
The Supreme Court in Waugh held that the State of Mississippi pos- 
sessed the absolute power to determine which student organizations, if 
any, were compatible with the educational function of its universities. 
The Supreme Court found that the interests of Mississippi in maintain- 
ing its educational policies outweighed any associational rights of 
individual students.*° 

Although the Court decided this case at a time when constitutional 
associational rights had not been fully developed or even identified, a 
federal district court utilized the Waugh rationale in Webb v. State 
University of New York.*° In upholding a regulation of the university 
trustees which required all fraternities within the university system to 
sever their ties with national organizations, the Webb court concluded 
that a state university could restrict college social groups from affili- 
ating, either directly or indirectly, with any national organization or 
organization not present within the university.* 





36. See Brown, supra note 13, at 1; Milani & Nettles, Defining the Relationship 
Between Fraternities and Sororities and the Host Institution, in FRATERNITIES AND SOROR- 
ITIES ON THE CONTEMPORARY COLLEGE CAMPUS (Jossey-Bass 1987); Rumsey, supra note 33, 
at 467; Wright & Bryan, Legal Issues in The Eighties: Challenges for Fraternities and 
Sororities, American College Personnel Association (1983). 

37. 237 U.S. 589, 35 S. Ct. 720 (1915). 

38. Id. at 591, 35 S. Ct. at 721. Pursuant to a Mississippi statute (since repealed), a 
student was prohibited from joining ‘‘secret orders, chapters, fraternities, sororities, 
societies and organizations of whatever name, or without a name, of similar name and 
purpose.’’ Id. The Mississippi statute was similar to other southern states including 
South Carolina and Arkansas. See BAIRD’s MANUAL, supra note 1, at I-22. 

39. The Waugh Supreme Court held that ‘‘[iJt is not for us to entertain conjectures 
in opposition to the views of the State and annul its regulations upon disputable 
considerations of their wisdom or necessity.’’ Id. at 597, 35 S. Ct. at 723. 

Courts have also upheld the state’s authority, as exercised by local school boards, to 
abolish fraternities and sororities in high schools. See Hughes v. Caddo Parish School 
Board, 57 F. Supp. 508 (W.D. La. 1944), aff'd, 323 U.S. 685, 65 S. Ct. 562 (1945). 

40. 125 F. Supp. 910 (N.D.N.Y. 1954), appeal dismissed, 348 U.S. 867, 75 S. Ct. 
113 (1954). 

41. The three-judge district court upheld the regulation as a valid exercise of the 
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Waugh and Webb, however, are not solid precedent. Although the 
Supreme Court has not expressly overruled Waugh, courts have long 
since rejected the philosophy and rationale underlying the decision. 
Both Waugh and Webb followed the ‘“‘rights-privilege distinction’’ that 
courts often applied to cases challenging the power of university 
administrators. Because society considered higher education a privilege, 
courts concluded that students desiring such an education were subject 
to the terms and conditions mandated by the state or institution. In 
Waugh, therefore, Ole Miss could force a student to give up the right 
to join a fraternity in order to earn the privilege of admission to the 
University. As long as courts applied that doctrine, students in higher 
education possessed minimal rights, and student organizations, especially 
fraternities, possessed no rights whatsoever.*? 

This distinction, however, has all but vanished.*? Even with regard 
to access to government privileges, courts soon held that citizens could 
not be compelled to give up certain rights guaranteed under the Con- 
stitution, such as the right to procedural due process,** equal protection, 
or freedom of association. In 1958, the Supreme Court, in NAACP v. 
Alabama ex rel. Patterson, initially recognized a First Amendement 
right to associate.** In NAACP, Justice Harlan, writing the unanimous 
opinion for the Court, concluded that Alabama could not force the 
NAACP to disclose its membership list. The Court held that the mem- 
bers had a First-Amendment right to associate freely and that the forced 
publication of a list of their names and addresses would violate this 
right.*° Concluding that freedom of speech and the right to assemble 
are closely linked,*’ the Court found that disclosure of the members’ 





University’s supervisory powers. August N. Hand, Circuit Judge, speaking for the unan- 
imous court held: 
[W]e find little merit in the numerous contentions made by the plaintiffs as it 
is clear that the constitutionality of the action taken here cannot be questioned. 
A state may adopt such measures, including the outlawing of certain social 
organizations, as it deems necessary to its duty of supervision and control of 
its educational institutions. 
Webb, 125 F. Supp. at 912. 

42. See generally WILLIAM A. KaPLIN, THE LAW OF HIGHER EDUCATION 4-5 (2d ed. 1985). 

43. See Van Alstyne, The Demise of the Right-Privilege Distinction in Constitutional 
Law, 81 Harv. L. REv. 1439 (1968). 

44. See Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961) (although 
higher education constitutes a privilege, university cannot expel students without pro- 
viding due process of law). 

45. 357 U.S. 449, 460-61, 78 S. Ct. 1163, 1170-71 (1958). See Lois M. McKenna, 
Freedom of Association or Gender Discrimination? New York State Club Association v. 
City of New York, 38 AM. U.L. REv. 1061, 1063-64 (1989). 

46. NAACP, 357 U.S. at 466, 78 S. Ct. at 1174. 

47. Justice Harlan held: 

It is beyond debate that freedom to engage in association for the advancement 
of beliefs and ideas is an inseparable aspect of the ‘‘liberty’’ assured by the 
Due Process Clause of the Fourteenth Amendment, which embraces freedom of 
speech. . . . Of course, it is immaterial whether the beliefs sought to be advanced 
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names and addresses could result in brutality and violence to the club 
and its members. Thus, nondisclosure represented the right of the 
organization to conduct its activities in a peaceful and lawful fashion. 

In Tinker v. Des Moines Independent Community School District*® 
and Healy v. James, the Supreme Court recognized that a public 
educational institution cannot require students to give up their consti- 
tutional rights to free expression and association. Healy, in particular, 
affirmed the right of students to form and operate organizations free 
from university interference. In Healy, the Supreme Court concluded 
that a state college cannot deny official campus recognition to a student 
organization of which the university disapproves and thus prohibit the 
student organizations from rights, such as using campus meeting rooms, 
unless the university could prove that the organization refused to abide 
by reasonable regulations concerning the time, place and manner of 
the speech.*' The Court reasoned that the university’s refusal to grant 
those benefits to students would indirectly, yet effectively, suppress 
student group activity.*2 Endorsing the rights of a student group to 
assemble and govern itself without university interference,** the Healy 
Court insisted that ‘‘[t]he vigilant protection of constitutional freedoms 
is nowhere more vital than in the community of American schools.’’™ 

These two Supreme Court cases directly conflict with Waugh’s hold- 
ing and analysis.*> Since Waugh relied on a discredited judicial phi- 
losophy, Waugh should no longer have any precedential value for cases 
arising in public schools.** Thus, any debate over the rights of frater- 
nities must turn on the interpretation of modern case law discussing 
the freedom of association. Attempts by pro-university commentators 
to sidestep that analysis through blind reliance on Waugh and its 
progeny add nothing to that debate.*” 





by association pertain to political, economic, religious or cultural matters, and 
state action which may have the effect of curtailing the freedom to associate is 
subject to the closest scrutiny. 

Id. at 460-61, 78 S. Ct. 1170-71. 

48. Id. at 462-63, 78 S. Ct. at 1172. 

49. 393 U.S. 503, 89 S. Ct. 733 (1969) (restrictions on student’s freedom of expression 
are permissible only upon specific evidence demonstrating that such expression would 
materially and substantially interfere with school activities or impinge upon other student 
rights). 

50. 408 U.S. 169, 92 S. Ct. 2338 (1972). 

51. Id. at 182-83, 92 S. Ct at 2352. 

52. Id. at 181, 92 S. Ct. at 2346. 

53. This right, however, disappears if the student group violates city or university 
regulations. Id. at 184, 92 S. Ct. at 2348. 

54. Id. at 180, 92 S. Ct. at 2345 (citing Shelton v. Tucker, 364 U.S. 479, 487, 81 S. 
Ct. 247, 251 (1960)). 

55. See supra notes 37-39 and accompanying text. 

56. See LAURENCE TRIBE, AMERICAN CONSTITUTIONAL LAW 1017 (2d Ed. 1988). 

57. James C. Harvey, Rights, Privileges and Fraternities: Requiem for Waugh, 35 
FRATERNAL Law 3, 4 (January 1991). 
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III. FREEDOM OF ASSOCIATION AS THE BASIS FOR FRATERNITY FREEDOM 


The First Amendment to the United States Constitution represents 
the cornerstone of freedom of association, and creates a constitutional 
right for individuals and groups to associate freely with others.*® In 
Roberts v. United States Jaycees,® Justice Brennan recognized and 
defined two different categories of associational rights: the right of 
intimate association and the right of expressive association.™ Roberts, 
decided in 1984, and Board of Directors of Rotary International v. 
Rotary Club of Duarte, decided in 1987, are factually similar and 
provide the foundation for the current First Amendment analysis. In 
each of these cases, local chapters of the Jaycees and Rotary clubs, 
respectively, voluntarily accepted women into their membership. When 
each national organization discovered that its local chapters defied 
provisions in the national bylaws banning women members, the na- 
tional organizations threatened to sever the local charter and disband 
the chapter. The local clubs and some members sued, claiming that 
the national organizations’ practice of denying membership to women 
violated state statutes prohibiting discrimination in places of public 
accommodation.® The state courts in both cases concluded that the 
state could force the local state chapters of the national organization to 
admit women. The courts ordered the national organization to reinstate 
the local clubs as members, and enjoined them from attempting to 
discriminate on a sexual basis in the future. 


The national organizations then sued in federal court, arguing that 
to compel the admission of women would violate the male members’ 
freedom of association.®** After individually analyzing the intimate and 





58. The first amendment of the Constitution provides that ‘‘Congress shall make no 
law respecting an establishment of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press, or the right of the people peaceably to 
assemble; and to petition the Government for the redress of grievances.’’ U.S. Const. 
AMEND. I. 

59. See Roberts v. United States Jaycees, 468 U.S. 609, 618, 104 S. Ct. 3245, 3249 
(1984) (‘‘association as a freedom .. . is central to our constitutional scheme’’). 

60. 468 U.S. 609, 104 S. Ct. 3245 (1984). 

61. Id. at 617-18, 104 S. Ct. at 3249. See also Board of Directors of Rotary Int’l v. 
Rotary Club of Duarte, 481 U.S. 537, 544, 107 S. Ct. 1940, 1945 (1987) (recognizing the 
Roberts analysis of freedom of association which creates both intimate and expressive 
association). 

62. 481 U.S. 537, 107 S. Ct. 1940 (1987). 

63. Id. at 541-42, 107 S. Ct. at 1943-44; Roberts, 468 U.S. at 616, 104 S. Ct. at 3248. 
Rotary International prohibited women from any type of formal membership, but did 
allow them to attend meetings, give speeches, and receive awards. For instance, Rotary 
International created specific divisions of the organization for women and young women, 
and allowed women relatives of Rotary Club members to wear the Rotary insignia. Rotary 
Int’l, 481 U.S. at 541, 107 S. Ct. at 1942-43. The Jaycees’ membership consisted of young 
men between the ages of 18 and 35; women and older men may join as ‘‘associate 
members.”’ Roberts, 468 U.S. at 636, 104 S. Ct. at 3259. 

64. Rotary Int’], 481 U.S. at 541-42, 107 S. Ct. at 1943-44; Roberts, 468 U.S. at 616- 
17, 104 S. Ct. at 3248-49. 
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expressive associational protections and their applicability to the local 
chapters, the Supreme Court concluded in both Roberts and Rotary 
International that the chapters could no longer exclude women from 
membership.® The Court specifically found that applying state public- 
accommodation statutes prohibiting gender discrimination to these or- 
ganizations did not violate individual members’ right to intimate or 
expressive association. This Article will analyze each of those associ- 
ational rights and how each is applied to fraternities at higher educa- 
tional institutions. 


A. The Right of Intimate Association 


Intimate association constitutes the right to enter with others into 
close personal relationships without fear of government intrusion.® In 
Roberts, the Supreme Court held that ‘‘[c]hoices to enter into and 
maintain certain intimate human relationships must be secured against 
undue intrusion by the State because of the role of such relationships 
in safeguarding the individual freedom that is central to our constitu- 
tional scheme.’’®” The Court thus concluded that an individual’s right 
to freedom of association constitutes an integral and basic component 
of personal liberty. 

Although recognized as a constitutional right,® the right of intimate 
association does not derive from any specific clause of the United States 
Constitution.”” Rather, the right is grounded on the loosely defined 
“right of privacy’’ implied by particular constitutional amendments 
and cultivated by the Supreme Court in early cases such as Griswold 
v. Connecticut.” 





65. Rotary Int’]l, 481 U.S. at 550, 107 S. Ct. at 1948 (Justices O’Connor and Blackmun 
did not participate in the decision of Rotary Int’l); Roberts, 468 U.S. at 620-21, 104 S. 
Ct. at 3250-51 (Chief Justice Burger and Justice Blackmun took no part in the decision 
of Roberts). 

66. See Roberts, 468 U.S. at 618, 104 S. Ct. at 3250 (1984) (Congress designed Bill 
of Rights to secure individual liberty in creation and preservation of personal relation- 
ships). 

67. Id. at 617-18, 104 S. Ct. at 3249. 

68. Id. See also Rotary Int’l, 481 U.S. at 544-45, 107 S. Ct. at 1945-46. 

69. See Bell v. Maryland, 378 U.S. 226, 313, 84 S. Ct. 1814, 1862 (1964) (Goldberg, 
J., concurring) (‘‘[I]t is the constitutional right of every person to close his home or club 
to any person or to choose his social intimates ... solely on the basis of personal 
prejudices including race. These and other rights pertaining to privacy and private 
associations are themselves constitutionally protected liberties.’’). 

70. See Roberts, 468 U.S. at 618-19, 104 S. Ct. at 3250. 

71. 381 U.S. 479, 85 S. Ct. 1678 (1965). In revoking a Connecticut statute banning 
the use of birth control, the Griswold Supreme Court defined the right to privacy and 
upheld the right of married couples to participate in sexual activity. Justice Douglas 
noted that: 

The right of ‘‘association,’’ like the right of belief [citation omitted] is more 
than the right to attend a meeting; it concludes the right to express one’s 
attitudes or philosophies by membership in a group or by affiliation with it or 
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Because the Constitution protects against unjustified governmental 
interference with an individual’s choice to enter into and maintain 
certain intimate or private relationships,”? issues before the Supreme 
Court in Roberts and Rotary International revolved around the definition 
of an intimate relationship and the determination of who can assert 
such a relationship. The Court concluded that an intimate relationship 
consists of a close personal relationship between two or more indivi- 
duals that is similar to a marital or familial bond.”* The relationship 
‘“‘involve[s] deep attachments and commitments to the necessarily few 
other individuals with whom one shares not only a special community 
of thought, experiences, and beliefs but also distinctly personal aspects 
of one’s life.’’’* This constitutional protection reflects the Court’s belief 
that individuals derive much of their emotional support and nurturing 
from the development of intimate bonds with others.” 

The Roberts Court provided concrete examples of associations which 
do and do not fall under the constitutional right. On one end of the 
spectrum is the family, which constitutes the most highly protected 
form of intimate relationship; on the other end is a large business 
corporation, which clearly does not qualify as an intimate association.’® 
The gap between these two ends of the Court’s spectrum, however, 
leaves many questions about the status of other types of relationship. 
Without providing any more guidance, the Court merely noted that 
‘the limits of state authority over an individual’s freedom to enter into 


a particular association therefore unavoidably entails a careful assess- 
ment of where that relationship’s objective characteristics locate it on 
a spectrum from the most intimate to the most attenuated of personal 
attachments.’’””? Although marital and immediate family affiliations find 
protection under the right of intimate association, the constitutional 





by other lawful means. Association in that context is a form of expression of 
opinion; and while it is not expressly included in the First Amendment its 
existence is necessary in making the express guarantees fully meaningful. 

Id. at 483, 85 S. Ct. at 1681. 

72. See supra note 68 and accompanying text. 

73. Rotary Int’l, 481 U.S. at 545, 107 S. Ct. at 1946; Roberts, 468 U.S. at 618-20, 
104 S. Ct. at 3249-51. 

74. Rotary Int’l, 481 U.S. at 545, 107 S. Ct. at 1946; Roberts, 468 U.S. at 619-20, 
104 S. Ct. at 3250. See also Kenneth L. Karst, The Freedom of Intimate Association, 89 
YALE L.J. 624, 629 (1980). 

75. Rotary Int’l, 481 U.S. at 545, 107 S. Ct. at 1945; Roberts, 468 U.S. at 619-20, 
104 S. Ct. at 3250. 

76. Roberts, 468 U.S. at 620, 104 S. Ct. at 3250-51. The Supreme Court constitutionally 
protects those relationships which exhibit family unity. See, e.g., Zablocki v. Redhail, 
434 U.S. 374, 383-86, 98 S. Ct. 673, 679-81 (1978) (marriage); Carey v. Population 
Services Int’l, 431 U.S. 678, 684-86, 97 S. Ct. 2010, 2015-16 (1977) (childbirth); Moore 
v. City of East Cleveland, 431 U.S. 494, 503-04, 97 S. Ct. 1932, 1937-38 (1977) (plurality 
opinion) (cohabitation with relatives); Pierce v. Society of Sisters, 268 U.S. 510, 534-35, 
45 S. Ct. 571, 573-74 (1925) (child rearing and education). 

77. Roberts, 468 U.S. at 621, 104 S. Ct. at 51. See also Rotary Int’l, 481 U.S. at 547 
n.6, 107 S. Ct. at 1947 n.6. 
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status of close friendships as typified in a fraternity remains more 
uncertain.”® 

The Court in Roberts and Rotary International emphasized important 
characteristics of intimate groups: a relatively small size, a high degree 
of selectivity in decisions to begin and maintain the relationship, 
seclusion from others in critical aspects of the relationship, and purpose 
of the relationship.” Other factors relevant to the Roberts intimate- 
association analysis include congeniality and policies of the relation- 
ship.® 

Applying these factors, the Roberts Court held that the Jaycees failed 
to qualify as an intimate group because of their large size, unselective 
membership policies, and habit of including non-members in their 
activities. Similarly, in Rotary International, the Rotary Club failed to 
qualify as a protected intimate relationship because membership does 
not amount to a ‘‘continuous, personal and social relationship that 
takes place more or less outside public view.’’* 

Justice Powell, writing for the majority in Rotary International, looked 
to the purpose of Rotary International, which encouraged local Rotary 
clubs ‘‘to produce an inclusive not exclusive, membership, making 
possible the recognition of all useful local occupations, and enabling 
the club to be a true cross-section of the business and professional life 
of the community.’’®? This broad purpose, coupled with the club’s high 
turnover rate and its policies of encouraging members to bring guests 
to meetings, spotlighting publicity, and vigorous recruiting of many 
groups of new members, persuaded the Court to deny the Rotary Club 
an intimate-association status. 


1. The Application of Intimate Association to Fraternities. 


A fraternal organization clearly does not fall under the category of 
an immediate family unit so as to warrant automatic labeling as an 
intimate association.** Nor, however, does the fraternity fit within the 
category of a large business enterprise so as to warrant automatic 
exclusion as a non-intimate association.** Because the fraternity does 
not fall within either category, academics have extensively debated 
whether fraternities can qualify as intimate associations pursuant to the 





78. See Karst, supra note 74, at 629; Steven M. Colloton, Comment, Freedom of 
Association: The Attack on Single-Sex College Social Organizations, 4 YALE L. & PoL’y 
REv. 426, 433 (1986) (both arguing that close friendships should receive constitutional 
protection). 

. Roberts, 468 U.S. at 620, 104 S. Ct. at 3250-51; Rotary Int’l, 481 U.S. at 546, 
. Ct. at 1946. 

. 468 U.S. at 620, 104 S. Ct. at 3250-51. 

. 481 U.S. at 543, 107 S. Ct. at 1944. 

. Id. at 546, 107 S. Ct. at 1946. 

. Id. at 547, 107 S. Ct. at 1946-47. 

. See supra notes 77-79 and accompanying text. 
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Roberts and Rotary criteria of size, purpose, policies, selectivity, exclu- 
sion from others, and congeniality.® 


a. Size 


Both the Jaycees and Rotary International boast relatively large na- 
tional organizations consisting of many local groups ranging in size 
from the tens to the thousands.®*” Although the local chapters of frater- 
nities are not as large as the Jaycees and Rotary clubs, the size of some 
local chapters may exceed 150 members. National fraternities usually 
consist of over one hundred active local chapters on college campuses 
not only in the United States but also in Canada and England. Alumni 
chapters are even more numerous; national fraternal groups often boast 
over three hundred alumni chapters flourishing throughout the United 
States, Canada and other countries. When the local collegiate chapters 
are coupled with the number of active alumni chapters, the membership 
in each national fraternity may range in the thousands. 

An examination of fraternities in this broad scope would compel the 
conclusion that the size of fraternities and the size of the Jaycees and 
Rotary Clubs do not differ substantially.** Indeed, given an average 
size, it is impossible that all the alumni and undergraduate members, 
or even undergraduate members alone, have met each other, much less 
developed a close personal relationship with one another. Courts may 


reach an opposite conclusion, however, when the scope of the analysis 
is limited to the specific local chapter at the particular collegiate campus 
and undergraduate chapters are distinguished from alumni chapters. 


b. A High Degree of Selectivity 


Fraternities traditionally utilize restrictive membership policies. His- 
torically, the first fraternities did not discriminate in membership, 
primarily because only white males enrolled in college prior to the 
Civil War.*® After the Civil War and reflective of the changing eras in 
history, however, fraternities began inserting discrimination clauses in 





86. See Collton, supra note 78, at 433-36; Daniel L. Schwartz, Comment, Discrimi- 
nation on Campus: A Critical Examination of Single Sex College Social Organizations, 
75 CaL. L. REv. 2117, 2142-47 (1987); Rumsey, supra note 33, at 475-76; James C. Harvey, 
Fraternities and the Constitution: University Imposed Relationship Statements May Violate 
Student Associational Rights, 17 J.C. & U.L. 11, 23-26 (1990). 

87. In Roberts, the two Minneapolis and St. Paul Jaycees chapters listed their mem- 
bership at 430 and 400 members, respectively. Roberts, 468 U.S. at 621, 104 S. Ct. at 
3251. In August, 1981, the Jaycees national organization contained 295,000 members. 
Id. at 613, 104 S. Ct. at 3247. In August, 1982, Rotary International had 19,788 Rotary 
Clubs in 157 countries with a total membership of 907,750. Rotary Int’l, 481 U.S. at 
540, 107 S. Ct. at 1943. 

88. See Nathaniel R. Jones, The Future of Single Sex Fraternities, 23 FRATERNAL LAW 
1, 4 (January 1988) (arguing that size is not a remarkable factor). 

89. LAFAYETTE COLLEGE REPORT, supra note 4, at 7. 
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their charters to bar membership of African Americans, Jews, Asian 
Americans, and other minorities.°° Today, greek organizations have 
eliminated from their charters all restrictive clauses regarding race, 
creed, color, and nationality.* 

Nonetheless, fraternities continue to compete extensively for new 
members of the same sex. Fraternities seek members with comparable 
educational, social, and moral values. A fraternity’s extension of a 
membership bid is definitely not made to the public community, but 
rather is limited to selected students of a particular sex enrolled at the 
college or university of the local chapter. All current members of the 
fraternity chapter vote on whether to extend a bid to a specific indi- 
vidual to join the fraternity. Most sororities require that new members 
be sponsored by an alumna. Furthermore, fraternity chapters are so 
selective that even when one local chapter selects and initiates a 
student, another chapter often does not have to extend full membership 
to the transfer student duly initiated into the national fraternity at the 
first chapter. 

This highly selective membership process contrasts strikingly with 
the public nature of most Rotary and Jaycees membership selection. 
For instance, while the Rotary International’s charter limits membership 
in local chapters to business and professional men who represent ‘‘every 
worthy and recognized business, professional or institutional activity 
in the community,’’*? this is not a real restriction on membership. 
International Rotary has advised the local clubs to accept all fully 
qualified members and to avoid placing arbitrary limits on its total 
membership.* Similarly, the Jaycees did not utilize any specific criteria 
for evaluating a potential member’s eligibility other than limiting mem- 
bership to male individuals between the ages of eighteen and thirty- 
five.°* Accordingly, the local Jaycees clubs routinely sought out new 
members without scrutinizing their background.®* 

Clearly the fraternity admission process is much more restrictive and 
selective than either the Jaycees or Rotary Clubs. Fraternities would be 
constitutionally protected if the degree of selectiveness constitutes the 
primary test in determining whether fraternities fall under the intimate- 
association branch of the First Amendment. Fraternities should empha- 
size this selectivity factor as much as possible in any litigation. It serves 
as the catalyst to protect the fraternity’s right to exclude members of 
the opposite sex. 





90. Id. As recent as 1930, almost all fraternity charters contained clauses restricting 
membership to ‘‘Christian Caucasions’’ or ‘‘Whites of Full Aryan Blood.’’ Brown, supra 
note 13, at 1; BAIRD’s MANUAL, supra note 1, at I 22-23. 

91. LAFAYETTE COLLEGE REPORT, supra note 4, at 7. 

92. Rotary Int’l, 481 U.S. at 540, 107 S. Ct. at 1943. 

93. Id. 

94. Roberts, 468 U.S. at 613, 104 S. Ct. at 3247. 

95. Id. at 621, 104 S. Ct. at 3251. 

96. See Jones, supra note 88, at 4. 
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c. Exclusion of Nonmembers in Critical Aspects of Fraternity 
Life 


Both the Jaycees and the Rotary Clubs allow nonmembers of both 
sexes to participate in a considerable amount of activities integral to 
the organizations’ purposes.’ The Clubs also actively seek media cov- 
erage and emphasize positive public relations.** Thus, nonmembers 
play an important role in these clubs, and ‘‘rather than carrying on 
their activities in any atmosphere of privacy, [the clubs] seek to keep 
their ‘windows and doors open to the whole world.’’’” 

In contrast, all central fraternal activities are carried on behind closed 
doors. Fraternities conduct all their meetings in an atmosphere of 
privacy, secrecy, and confidentiality so that initiation ceremonies and 
other ritual-based activities are carefully guarded from public view. 
Only initiated fraternity members may attend meetings and other ritual 
ceremonies; nonmembers, outsiders, and even pledges of the fraternity 
may not participate in or even observe fraternity ritual ceremonies. 

Most fraternal organizations, however, also emphasize positive public 
relations. In fact, most chapters elect a public-relations officer to com- 
municate fraternity activities to the media. The information dissemi- 
nated, however, generally describes the community service and 
accomplishments of individual members; the information does not 
reveal any of the internal operations or other secrets of the fraternity. 

Despite this emphasis on positive public relations, fraternities actively 
seek to exclude nonmembers from their internal organization. This 
differs considerably from the nonexclusive nature of the Jaycees and 
Rotary Clubs, and courts will likely weigh this heavily on the side of 
intimate association.’” In order for fraternities to protect their private 
status, however, it is imperative that the greek organizations not divulge 
any information. The ability of greek fraternities to assert any consti- 
tutional protection under the ‘‘intimate’’ branch of the First Amendment 
would be seriously undermined if the public became aware of the 
organizations’ internal operations. 


d. Purposes and Policies 


As their charters indicate, fraternities initially branched off from 
traditional scholastic and literary societies in the mid-1800s. In addition 
to scholarship, the purpose of all greek organizations is to create and 
strengthen close lifelong bonds and to promote the social, moral, 





97. Rotary Int’], 481 U.S. at 541, 107 S. Ct. at 1943; Roberts, 468 U.S. at 621, 104 
S. Ct-at 3251. 

98. Rotary Int’l, 481 U.S. at 547, 107 S. Ct. at 1943. 

99. Rotary Int’], 481 U.S. at 547, 107 S. Ct. at 1947 (quoting 1 Rotary Basic Liprary, 
Focus oN Rotary 60-61 (1981)). 

100. Jones, supra note 88, at 4 (arguing that fraternities affirmatively seek to seclude 
themselves from others). 
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physical and intellectual growth, as well as the community awareness 
of, their members.*"' The purpose of the Jaycees, as set out in its 
bylaws, somewhat resembles the goals of the fraternity.‘°* The purpose 
of the Rotary Club is to represent a cross-section of the community and 
undertake numerous service projects which aid the community, raise 
the members’ business and professional standards, and improve inter- 
national relations.‘ 

Upon analysis, the purposes and policies of the fraternities do not 
differ that much from the purposes and policies of the Jaycees and 
Rotary Clubs with regard to community service. Even the Supreme 
Court concluded that ‘‘fellowship for service based on diversity of 
interest, however beneficial to the members and to those they serve, 
does not suggest the kind of private or personal relationship to which 
we have accorded protection under the First Amendment.’’** The 
primary difference is the fraternities’ emphasis on brother/sister-hood. 
Greek organizations exist because students desire to seek friendships 
and form groups with others mirroring their values. Unlike the Jaycees 
and Rotary Clubs, fraternities focus on the individual and how that 
person can become a better individual in society. Thus, the purpose of 
fraternities does appear on its face to warrant intimate association 
protection.’ 


e. Congeniality 


Most fraternity chapters maintain their own fully furnished fraternity 
house. Many of the members reside in these chapter houses, eat together 
at meals, and typically share chores for preserving the upkeep of the 
house. At many universities, local alumni form a ‘‘house corporation,”’ 
which owns the chapter house and rents rooms directly to the members. 
At other campuses, the fraternity directly leases the house from the 
university. In Borough of Glassboro v. Vallorosi,‘*® the New Jersey 
Supreme Court concluded that a group of unrelated college students 
living together and sharing meals constituted the ‘‘functional equiva- 
lent’’ of a family.’ As a result, the court protected the students from 
governmental interference in the form of zoning.’ Although the New 
Jersey court did not address whether the students fall under the inti- 
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mate-association branch of the First Amendment, a fraternity’s emphasis 
on family and family-style relationships seems to represent exactly what 
the Supreme Court would characterize as an intimate association.’ 


2. Intimate Associations—The Discouraging Trend. 


Although a fraternity does exhibit many of the Supreme Court’s 
criteria of intimate association, such as selectivity in membership, 
exclusion from others in critical aspects of the relationship, and intimate 
purpose, other factors like small size do not wholly apply. Despite the 
differences between fraternities and the Jaycees and Rotary Clubs, it is 
difficult to state definitively whether fraternities possess the distinguish- 
ing characteristics that would support the constitutional right to inti- 
mate association and thus the right to exclude members of the opposite 
sex.*?° 

The trend in current case law is discouraging—organizations such as 
the Jaycees, the Rotary Club, and other private men’s clubs attempted 
to assert the right to a uni-sex group and failed. To date, only one 
court has held opposite. In Pacific Union Club v. Superior Court,’ a 
California appellate court held that the Pacific Union Club in San 
Francisco, an all-male social club considered to be one of the most 
prestigious and highly selective private clubs in California, is an inti- 
mate association under the First Amendment.'!? Although the Club’s 
single-sex status was not at issue, Union Pacific is important because 
it is the first decision of its kind to find a protected intimate association 





109. See Gregory F. Hauser, ‘‘Family”’’ Fraternities; ‘‘Private’’ Eating Clubs, 32 FRATERNAL 
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activities persuaded the court that it constituted an intimate association. The membership 
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final secret ballot by the members. Just two negative votes from members will defeat an 
application. See generally James C. Harvey, California Court Rules on ‘‘Intimate Asso- 
ciation,’’ 38 FRATERNAL Law 4-5 (Nov. 1991). 
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in a social club. Whether courts will hold that Union Pacific’s intimate 
association status outweighs an attack on its all-male membership 
policies remains to be seen. Part of the problem with regard to intimate 
association lies in its interpretation; the right derives from a court- 
mandated right of privacy not expressly stated in the United States 
Constitution and is thus subject to shifting judicial policies. 


B. The Right of Expressive Association 


Expressive association constitutes the right to affiliate with other 
individuals and participate in group activities which are protected by 
the First Amendment.** In both Roberts and Rotary International, the 
Court linked the right to free expression with the right to conduct 
group expression. Because the right of association for expressive pur- 
poses is integral to the protection of other personal rights, ‘‘implicit in 
the right to engage in activities protected by the First Amendment [is] 
a corresponding right to associate with others in pursuit of a wide 
variety of political, social, economic, educational, religious, and cul- 
tural ends.’’** Recognizing a right to associate for the express purpose 
of participating in First Amendment activities including speech, assem- 
bly, petition for redress of grievances, and the exercise of religion,’ 
the Court held that freedom of expressive association constitutes ‘‘an 
indispensable means of preserving other individual liberties.’’’*® 

Noting that the majority’s determination of when a particular activity 
constitutes an expressive association is ‘‘fluid and somewhat uncer- 
tain,’’’?”? Justice O’Connor gave some examples of protected expressive 
activities in her concurring opinion in Roberts: 


[P]rotected expression may also take the form of quiet persuasion, 
inculcation of traditional values, instruction of the young, and 
community service. ... Even the training of outdoor survival skills 
or participation in community service might become expressive 





113. Rotary Int’l, 481 U.S. at 548, 107 S. Ct. at 1947; Roberts, 468 U.S. at 622, 104 
S. Ct. at 3252. See, e.g., Griswold v. Connecticut, 381 U.S. 479, 483, 85 S. Ct. 1678, 
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ex rel Patterson, 357 U.S. 449, 460, 78 S. Ct. 1163, 1171 (1958) (‘‘it is immaterial 
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religious, or cultural matters’’). See also LAURENCE TRIBE, AMERICAN CONSTITUTIONAL LAW 
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115. Roberts, 468 U.S. at 618, 104 S. Ct. at 3249. 
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117. Id. at U.S. 637, 104 S. Ct. at 3260 (O’Connor, J., concurring). 
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when the activity is intended to develop good morals, reverence, 
patriotism, and a desire for self improvement.**® 


The Supreme Court provides little guidance on how much protected 
activity is required for a group to qualify as an expressive association. 
Groups asserting the right of expressive association, however, usually 
include a much larger constituency or membership than groups assert- 
ing the right of intimate association.'’® 

Because the Jaycees routinely exercised expression by publicly 
addressing and debating protected forms of speech including political, 
religious, and social issues, as well as participating in civic, charitable, 
lobbying, and fundraising activities, the Roberts Court held that the 
Jaycees qualified as an expressive association.’2° Therefore, the Court 
affirmed the appellate court’s conclusion that a ‘‘not insubstantial part’’ 
of the Jaycees’ activities were First Amendment-related.’?1 In Rotary 
International, the Rotary clubs possessed an even less tenuous connec- 
tion to expressive activities. Although the Rotary Club differs from the 
Jaycees in that the Rotary Club does not take public stands on contro- 
versial issues, the Court merely concluded that Rotary is an expressive 
association because the local clubs conduct a ‘‘variety of commendable 
service activities that are protected by the First Amendment.’’?? 


1. The Application of Expressive Association to Fraternities. 


Several commentators have combined the expressive association anal- 
ysis in Roberts and Rotary International with the student’s right to 
freedom of association detailed in Healy v. James’? and its progeny to 
conclude that college fraternities are expressive First Amendment 
organizations. Other commentators, however, utilize that same analysis 
to reach different conclusions. Upon analysis, the following religious, 
political, and community-service activities appear to qualify a fraternity 
for expressive-association status. The extensive social activities, how- 
ever, create much more of a constitutional roadblock. 


a. Religious Activities 


Most fraternities routinely participate in religious or spiritual activi- 
ties, which are, of course, expressly protected under the First Amend- 
ment. All greek organizations designate a rituals officer to promote 
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ritual ceremonies within the chapter. Fraternities use rituals in initiating 
new members, conducting formal chapter meetings, installing new 
officers, and holding special memorial and other services.’2* Further- 
more, some fraternities elect an officer to lead the chapter in religious 
worship. These ritual and spiritual activities create a sense of identity 
and belonging both for the group and for each individual member. 


b. Community Service 


One purpose of a fraternity is to instill in its members positive 
character traits such as loyalty, integrity, and honor. The members 
develop these traits through charitable fund raising, as well as colle- 
giate, community, and national involvement in beneficial service projects. 
All fraternities associate with a national philanthropy’*® and generally 
contribute money as well as many hours of service.’”° 


c. Political Activity 


Fraternities generally do not engage in much political activity on a 
national or even community-wide level. Fraternities do, however, tend 
to participate extensively in local collegiate student-body elections and 
campus politics, and often are the most involved student groups and 
individual leaders on campus. The fraternity often provides the mon- 
etary backing for the fraternity member’s campaign, while individual 
members work hard on a grass-roots level to elect their fraternity brother 
or sister. 


d. Social Activities 


Many commentators and courts’?’ believe that the First Amendment- 
based constitutional right of expressive association affords no protection 
for fraternities to remain single-sex, because they merely serve as social 
organizations and thus do not practice or conduct expressive activities 
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a half hours of individual volunteer service each year to the projects they support. Id. 

127. See Gay Students Org. of Univ. of N.H. v. Bonner., 509 F.2d 652, 659 (1st Cir. 
1974) (‘‘a university may have some latitude in regulating organizations such as frater- 
nities or sororities which can be purely social. . . .’’). 
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deserving of First Amendment protection.’”* For instance, in Healy v. 
James the issue centered around the university’s refusal to recognize a 
student political group, an expressive association. Because the Court 
delivered its opinion in broad terms, some commentators interpret 
Healy to apply only to politically expressive organizations and not to 
‘‘purely social’’ groups like greek organizations.’*° As a result, these 
commentators believe that universities are entitled to control the activ- 
ities of fraternities.°° In fact, many universities employ this rationale 
to support their intrusive supervision and control of greek fraternities. 

Indeed, an emphasis on social pastimes seems to have become the 
focal point of most fraternal organizations. As a result, many higher 
educational institutions criticize this perceived importance of social 
activities as contrary to the professed priorities of academic life. 
Deservedly or not, universities and, to some extent, society have labeled 
fraternities as anti-institutional or anti-intellectual. This ‘‘animal house’’ 
image severely damages the ability of fraternities to make an expressive- 
association First Amendment claim. Although greeks will heartily admit 
that socializing provides both a major and enjoyable aspect of fraternity 
life, greek organizations also participate in many other primary expres- 
sive activities traditionally protected under the First Amendment. Be- 
cause greek organizations exist for more than social purposes, they 
should be entitled to assert those expressive rights. 


2. Expressive Association — What Does This Mean to Fraternities? 


An analysis reveals that fraternities engage in at least as many 
protected activities, if not more, than the Rotary or Jaycees Clubs. For 





128. For instance, Judge Nathanial Jones concluded: 
Fraternities don’t generally engage in these types of protected activities, at least 
not in the way constitutional protection is normally thought to be afforded to 
these activities. Fraternities are rarely founded because its members have a 
desire to propagate philosophical ideas, freely exercise religion, or petition the 
government about grievances—activities that one would normally consider pro- 
tected by the Constitution’s guarantee of group expression. 
Jones, supra note 88, at 4. See also McKenna, supra note 45, at 1067 (college social 
organization should not invoke right of expressive association because ‘‘the values of 
tradition and camaraderie are not plausible grounds for permitting discrimination’’); 
Colloton, supra note 78, at 433 (college social organizations should not receive first 
amendment constitutional protection). 

Other commentators argue differently. ‘‘That statement [Judge Jones’s remark above] is 
typical of the genre and represents a myopic view of the activities of Greek organizations.”’ 
James C. Harvey, Fraternities and the Right of Expressive Association, 32 FRATERNAL LAW 
1, 2 (March 1990). 

129. Other commentators interpret Healy more broadly to suggest that Healy sets a 
constitutional precedent creating a student’s right to assemble peaceably. They assert 
that a publicly funded college or university is duty bound to recognize student organi- 
zations, including fraternities and can not deny an individual’s right to student organi- 
zation. See supra notes 50-55 and accompanying text. 

130. See Gay Students Org. of the Univ. of N.H. v. Bonner, 509 F.2d 652 (1st Cir. 
1974). 
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instance, greek organizations routinely participate in a number of ritual, 
community service and political activities expressly protected by the 
First Amendment. Although the amount varies from chapter to chapter 
and campus to campus, all fraternity bylaws and charters specify some 
forms of these activities. Even if such activities do not occupy the 
majority of a given chapter’s time, a fraternity should still be able to 
assert its expressive rights. 

In order to protect its constitutional rights and resist university 
intrusion, however, greek organizations must begin to emphasize those 
expressive rights. If fraternities continue to accent their social nature, 
then they will lose the expressive-rights protection that some commen- 
tators believe represents a much better constitutional claim for frater- 
nities than the intimate branch of associational rights.’ 


IV. EROSION OF A FRATERNITY’S FIRST AMENDMENT FREEDOM THROUGH 
STATE PUBLIC ACCOMMODATION STATUTES 


Although many believe that Roberts and Rotary International author- 
ize public officials to ban sexual discrimination in private clubs and 
organizations, the Supreme Court did not focus on whether a truly 
private club possesses a federal constitutional right to discriminate. 
Instead, the Court confined itself to the much more limited issue of 
whether application of a state public-accommodations statute can force 
organizations to accept women without violating the club members’ 
protected right of freedom of intimate and expressive association. 

State public accommodations laws play a significant role in any 
analysis of whether fraternities can retain their single-sex status. State 
public-accommodation statutes generally prohibit discrimination on the 
basis of race, religion, national origin, and sex in places of public 
accommodation."*? These state laws derive from Title II of the federal 
1964 Civil Rights Act, which prohibits discrimination based on race, 
color, religion, and national origin in places of public accommoda- 
tion.**? Although the federal law attempted to eradicate discrimination, 
the Civil Rights Act exempted private clubs*** and did not prohibit 
discrimination on the basis of sex.'*5 The statute relied on the commerce 





131. See Harvey, supra note 128, at 3. 

132. State legislatures initially enacted statutes banning discrimination in places of 
public accommodation in 1884 pursuant to The Civil Rights Cases, 109 U.S. 3 (1883), 
in which the Supreme Court concluded that federal law protects citizens only from state 
discriminatory action and not from individual private discriminatory action. Id. at 13. 

133. ‘‘All persons shall be entitled to the full and equal enjoyment of the goods, 
services, facilities, privileges, advantanges, and accomodations of any place of public 
accomodation, as defined in this section, without discrimination or segregation on the 
ground of race, color, religion, or national origin.’’ 42 U.S.C. § 2000a(a) (1988). 

134. 42 U.S.C. § 2000a(e) (1988) (Exemption of federal statute to ‘‘a private club or 
other establishment not in fact open to the public’). 

135. 42 U.S.C. § 2000a(a). 
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clause in the United States Constitution to justify regulating places of 
public accommodation that engage in business transactions. ‘** 
Because of these limitations in the federal statute, many state legis- 
latures enacted more expansive state public-accommodations laws.'” 
Currently, forty-one states,*%* as well as the District of Columbia’? 
(unlike the United States Congress), have passed public accommodation 
laws prohibiting sexual discrimination in places of public accommo- 
dation. These statutes bear striking resemblance to the statutes upheld 
by the Supreme Court in New York State Club Association, Rotary 
International, and Roberts. Many of these statutes outlaw gender-based 
discrimination in educational institutions.‘*° Over half of the states 





136. 42 U.S.C. § 2000a(b), (c). See Karst, supra note 74, at 238 (reviewing Congress’ 
power to control businesses through commerce clause). 

137. See 42 U.S.C. § 2000a-1 (permitting state to enact law prohibiting discrimination). 
See also Human Relations Comm’n v. Loyal Order of Moose, Lodge No. 107, 294 A.2d 
594 (Pa. 1972) (fraternal men’s club constitutes place of public accommodation under 
state law, but not under federal law), appeal dismissed, 409 U.S. 1052, 93 S. Ct. 557 
(1972). 

138. See ALASKA STAT. § 18.80.230 (1990); CaL. Civ. Cope § 51 (Deering Supp. 1990); 
Coo. REv. Stat. § 24-34-601 (1990); Conn. GEN. STAT. ANN. § 46a-64 (West 1989); DEL. 
Cope. ANN. tit. 6 § 4504 (1975 and Supp. 1988); Haw. Rev. Stat. § 489-3 (Supp. 1989); 
IDAHO CoDE § 67-5909(5) (1989); ILL. ANN. Stat. ch. 68, para. 5-102 (Smith-Hurd 1989); 
IND. CoDE ANN. § 22-9-1-2 (Burns 1986 & Supp. 1990); Iowa CopDE ANN. § 601A.7 (West 
1988); KAN. Stat. ANN. § 44-1009 (1986); Ky. Rev. Stat. ANN. § 344.145 (Michie/Bobbs- 
Merrill 1983 & Supp. 1990); La. Const. ArT 1, § 12, La. Rev. Stat ANN. § 146 (1987 & 
Supp. 1991); ME. Rev. Stat. ANN. tit. 5, § 4592 (1989 & Supp. 1990); Mp. CopE ANN. 
art. 49B, § 5 (1986 & Supp. 1990); Mass. ANN. Laws ch. 272, § 98 (Law. Co-op 1980 & 
Supp. 1990); MINN. STaT. ANN. § 363.03 (West 1966 & Supp. 1991); MicH. Comp. Laws 
ANN. § 37.2302 (West 1985), Mo. Rev. Stat. § 231.065 (Supp. 1991); Mont. CoDE ANN. 
§ 49-2-304 (1989); Nes. Rev. Stat. § 20-132 (1987); Nev. Rev. Stat. § 651.070 (1987); 
N.H. Rev. Stat. ANN. § 354-A:8 (1955 & Supp. 1989); N.J. Strat. ANN. § 10:5-4 (West 
1976 & Supp. 1990); N.M. Stat. ANN. § 28-1-7 (1987 & Supp. 1990); N.Y. Exec. Law § 
286 (McKinney 1982 & Supp. 1991); N.D. Centr. Cope § 12.1-14-04 (1985 & Supp. 1989); 
Onto Rev. CopE ANN. § 4112-02 (Anderson 1980 & Supp. 1990); Oxxa. Star. tit. 23, § 
1402 (1987 & Supp. 1991); Or. Rev. Stat. § 30.670 (1988); Pa. Stat. ANN. tit. 43, § 955 
(Purdon 1990); R.I. Gen. Laws § 11-24-2 (1981 & Supp. 1990); S.D. Copirrep Laws ANN. 
§ 20-13-23 (1987 & Supp. 1990); TENN. CopE ANN. § 4-21-501 (1985 & Supp. 1990); UraH 
CopE ANN. § 13-7-3 (1986 & Supp. 1990); Vr. Stat. ANN. tit. 9, § 4502 (1984 & Supp. 
1990); WasH. REV. CoDE ANN. § 49.60.030 (1990); W. Va. Cone § 5-11-9 (1990); Wis. 
Stat. ANN. § 101.22 (West 1988 & Supp. 1990). 

See generally Schwartz, supra note 86, at 2125; Note, Alan J. Hoff, A Proposed 
Analysis for Gender-Based Practices and Public Accommodations Laws, 16 U. MIcu. J.L. 
REF. 135, 137 n.19 (1982). 

139. D.C. Cope ANN. § 1-2511, 1-2519 (1981). 

140. Iowa Cope ANN. § 601A.9 (West 1988) (public accommodations law prohibits 
educational institution to discriminate based on sex including ‘‘[e]xclusion of a person 
or persons from participation in, denial of the benefits of, or subjection to discrimination 
in any academic, extracurricular, research, occupational training, or other program or 
activity except athletic programs’’); ME. Rev. Stat. ANN. tit. 5, § 4602 (1989 & Supp. 
1990) (public accommodations law prohibits unlawful educational discrimination based 
on sex to ‘‘[e]xclude a person from participation in, deny a person the benefits of, or 
subject a person to, discrimination in any academic, extracurricular, research, occupa- 
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specifically grant exemptions from their public-accommodations statutes 
for ‘‘private organizations’’ or ‘‘bona fide private clubs,’’'*? yet only 
seven states specifically exempt fraternities from the reach of their 
public-accommodations statutes.*4? 





tional training or other program or activity’’); Mich. Comp. Laws ANN. § 37.2402 (West 
1985) (public accommodation law prohibits discrimination against student ‘‘in the full 
utilization of or benefit from the institution, or the services, activities, programs provided 
by the institution because of religion, race, color, national origin, or sex’’); Pa. STAT. 
ANN. tit. 43, § 954(1) (Purdon 1990) (public accommodations law includes ‘‘kindergartens, 
primary and secondary schools, high schools, academies, colleges and universities, 
extension courses and all educational institutions under the supervision of this ‘‘Com- 
monwealth‘‘); TENN. CoDE ANN. § 4-21-804 (Supp. 1990) (’’[nJo adjunct organization, 
including, but not limited to booster groups, of a state university, community college or 
institution or high learning shall enter into a contract on behalf of, or purchase mem- 
bership for, an employee of such university college, or institution of higher learning to 
a club which denies to a person entry, use of facilities or membership, or unreasonably 
prevent the full enjoyment of such club on the basis of sex... .’’); Wis. Stat. ANN. § 
101.225 (West 1988) (’’[nJo child may be excluded from or discriminated against in 
admission to any public school or in obtaining the advantages, privileges, and courses 
of study of such public school on account of sex, race, religion or national origin‘‘); 
D.C. Cope ANN. § 1-2511, 1-2519 (1981) (affirming that every individual shall have equal 
opportunities to participate in all aspects of life including places of public accommoda- 
tions such as educational institutions). 

141. See Coto. REv. Stat. § 24-34-601(3) (1990); IDAHO CopE § 67-5910 (1989); ILL. 
ANN. Stat. ch. 68, para. 5-103 (Smith-Hurd 1989); Iowa CopE ANN. § 601A.2(10) (West 
1988); KaN. Stat. ANN. § 44-1018) (1986); Ky. Rev. Stat. ANN. § 344-130 (Michie/Bobbs- 
Merrill 1983 & Supp. 1990); La. Rev. Stat. ANN. § 146 (1987 & Supp. 1991); Mp. ANN. 
Cope art. 49B, § 24 (1986 & Supp. 1990); MicH. Comp. Laws ANN. § 37.2302. (West 
1975); Mo. Rev. Stat. § 213.065 (Supp. 1991); Nes. Rev. Stat. § 20-138 (1987); Nev. 
Rev. StaT. § 651.060 (1987); N.J. Stat. ANN. § 10:5-5(1) (West Supp. 1990); N.M. Star. 
ANN. § 28-1-2(H) (1987 & Supp. 1990); N.Y. Exec. Law § 296(b) (McKinney 1982 & Supp. 
1991); Onto REv. CopE ANN. § 4112.02(k) (Anderson 1980 & Supp. 1990); Oxza. Star. tit 
23, §§ 1401(1) (i), 1453(1) (1987 & Supp. 1991); Or. Rev. Stat. § 30.675(2) (1988); Pa. 
Stat. ANN. tit. 43, § 954(1) (Purdon 1990); R.I. Gen. Laws § 11-24-3 (1981 & Supp. 
1990); S.D. Copirrep Laws ANN. § 20-13-1(12) (1987 & Supp. 1990); TENN. CopDE ANN. § 
4-21-102(13) (1985 & Supp. 1990); UraH Cope ANN. § 13-7-2 (Supp. 1990); WasH. REV. 
Cope ANN. § 49.60.040 (1990); W. Va. CobE §§ 5-11-3(j), 5-11-19 (1990); Wis. Stat. ANN. 
§ 101.22 (West 1988 & Supp. 1990); D.C. CopE ANN. § 1-2502 (1981). 

Although these states expressly exclude private clubs, no state has yet to enact statutes 
including private clubs in its definition of who may not discriminate. See Colloton, 
supra note 78, at 429. 

142. Ky. Rev. Stat. ANN. § 344.555(e) (Michie/Bobbs-Merrill 1983 & Supp. 1990) 
(sexual discrimination under any educational program receiving state financial assistance 
does not apply to ‘‘membership practices of a social fraternity or social sorority which 
is exempt under Section 501(a) of the federal Internal Revenue Code of 1954, the active 
membership of which consists primarily of students in attendance at an institution of 
higher education . . . .); Mont. CopE ANN. § 49-2-304(2) (1989) (discrimination in public 
accommodations ‘‘does not apply to any lodge or a recognized national fraternal organ- 
ization‘'); Onlo Rev. CopE ANN. § 4112.02(K) (Anderson 1980 & Supp. 1990) (public 
accommodation statute shall not bar a ‘‘fraternal organization which, incidental to its 
primary purpose, owns or operates lodging for other than a commercial purpose, from 
limiting the rental or occupancy of the lodgings to its members or from giving preference 
to its members‘‘); Pa. Stat. ANN. tit. 43, § 955 (h) (1.1) (Purdon 1990) (fraternal 
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The Supreme Court has unanimously reaffirmed not only a state’s 
authority to create public-accommodations laws, but, more importantly, 
the state legislature’s power to decide what types of facilities and which 
groups fall within the purview of the state public-accommodations 
statutes. Additionally, the Court empowers state courts to determine on 
a case-by-case basis which organizations are protected by a public- 
accommodations statute. Thus, a challenge to a traditional single-sex 
private fraternity will probably rest with the individual states, and not 
with the Supreme Court. Courts in the following cases grappled with 
the scope of public-accommodations laws, and specifically addressed 
the degree to which state and local governments can monitor the 
membership criteria of private clubs, including college fraternities. 


A. ‘‘Place’’ of Public Accommodation 


Many state public-accommodations statutes prohibit discrimination 
in places of public accommodation.’** In National Organization for 
Women v. Little League Baseball, Inc.,‘** the all-male Little League 
baseball organization, refusing to admit women players, claimed that 
the court should not label the organization as a place of public accom- 
modation because it did ‘‘not operate from any fixed parcel of real 
estate.’’*5 Disregarding such prohibitive factors, the court emphasized 
that the definition of ‘‘place’’ serves as ‘‘a term of convenience, not of 


limitation,’’*° and thus should not be read so narrowly as to frustrate 
the statute’s purpose.’*” 





organizations may give housing preference to fraternity members as is calculated to 
promote the fraternal principles for which it is established or maintained); S.D. CopiF1ED 
Laws ANN. § 20-13-22.1(4) (Supp. 1990) (public accommodations statute which prohibits 
sexual discrimination does not apply to ‘‘[sJocial fraternities or sororities, the active 
membership of which consists primarily of students in attendance at institutions of high 
education, where living quarters are provided to members‘‘); WasH. REV. CODE ANN. 
§ 49.60.040 (1990) (public accommodation statute does not apply to ‘‘bona fide club, or 
place of accommodation, which is by its nature distinctly private, including fraternal 
organizations, though where public use is permitted that use shall be covered by [the 
statute]’’); 

Additionally, Mississippi dedicated an entire chapter in its legislative volumes to 
fraternities and sororities at higher educational institutions. Although not a public 
accommodations statute, Miss. Cop—E ANN. §§ 37-111-1 to 37-111-11 (1972) permits 
students in organize themselves in ‘‘so-called Greek letter fraternities and sororities’’ in 
order to promote ‘‘higher standards of scholarship, a greater degree of culture, closer 
social fellowship and a stronger college spirit among the students of the state universities 
and colleges.’’ Id. § 37-111-1. 

143. Emphasis added. 

144, 318 A. 2d 33 (N.J. Super. Ct. App. Div.), aff'd, 338 A.2d 198 (N.J. 1974). 

145. 318 A.2d at 37. 

146. Id. 

147. Id. See Kiwanis International v. Ridgewood Kiwanis Club, 806 F.2d 468, 474 (3d 
Cir. 1986), reh’g denied, 811 F.2d 247 (3rd Cir.), cert. dismissed, 483 U.S. 1050, 108 S. 
Ct. 362 (1987) (limiting scope of public accommodations analysis not to ‘‘where the 
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Nevertheless, some private clubs have successfully asserted that the 
clubs are not places of public accommodations because the clubs neither 
operated from any specific location nor resembled any of the various 
types of physical facilities enumerated in the examples listed in the 
particular state statute.’** Because of the narrowly tailored limitations 
imposed by the term ‘‘place’’, several state legislatures, including 
Minnesota, New Jersey, and California expanded the public-accommo- 
dations statute by downplaying any focus on the ‘‘spatial characteris- 
tics’’ of the stationary location.**° 


B. Place of ‘‘Public’’ Accommodation 


In determining whether an accommodation is ‘‘public’’ under a state 
anti-discrimination law, courts conduct an analysis similar to the federal 
constitutional intimate-association rationale by looking to the selectivity 
in membership, exclusion from others, and size of the group. In National 
Organization for Women v. Little League Baseball,*° the New Jersey 
Supreme Court analyzed the New Jersey public-accommodations statute 
defining place of public accommodation.’** The court adopted the 
determination by the hearing officer from the Civil Division that ‘‘mem- 
bership organizations, although not having a ‘specific pinpointable 
geographic area,’ are nevertheless places of public accommodation if 
... they offer advantages and facilities on the basis of a general, public 
invitation to join.’’*? The court concluded that the Little League must 
admit girls to the Little League because the Little League constituted a 
place of ‘‘public’’ accommodation: the Little League exercised an un- 





gathering takes place but rather whether the invitation to gather is open to the public at 
large’) (emphasis in original). 

See also Hyman Hacker, Note, Private Club Membership—Where Does Privacy End 
and Discrimination Begin?, 61 St. JOHN’s L. REv. 474, 481 n.34 (1987). 

148. See, e.g., United States Jaycees v. Massachusetts Comm’n Against Discrimination, 
463 N.E.2d 1151, 1156 (Mass. 1984) (public accommodations statutes inapplicable to 
Jaycees because club failed to maintain ‘‘place of operations’’ within state); United States 
Jaycees v. Richardet, 666 P.2d 1008, 1011 (Alaska 1983) (public accommodation status 
requires fixed physical location); United States Jaycees v. Bloomfield, 434 A.2d 1379, 
1381 (D.C. 1981) (District of Columbia public accommodation statute inapplicable to 
Jaycees because the clubs did ‘‘not operate from any particular place within the District 
of Columbia’’). 

149. The Minnesota Human Rights Act defined a ‘‘place’’ of public accommodation 
as ‘‘a business, accommodation, refreshment, entertainment, recreation, or transportation 
facility of any kind, whether licensed or not, whose goods, services, facilities, privileges, 
advantages or accommodations are extended, offered, sold, or otherwise made available 
to the public.’’ MINN. STaT. ANN. § 363.01(33) (West 1982 & Supp. 1991). Based upon 
this definition, the United States Supreme Court concluded that the term place of public 
accommodation made it unlawful for the Jaycees to deny women the opportunity of 
membership. Roberts, 468 U.S. at 624-25, 104 S. Ct. 3253. See generally Hacker, supra 
note 147, at 482. 

150. 318 A.2d 33 (N.J. Super. Ct. App. Div.), aff'd, 338 A.2d 198 (N.J. 1974). 

151. N.J. Stat. ANN. § 10:5-5(1) (West Supp. 1990). 

152. Little League, 318 A.2d at 36. 
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selective, open, and unrestrictive membership since the Little League 
encouraged all children in the community to participate. The only 
restriction to participation centered on the sex of the child.’** Thus the 
Little League, the court concluded, was ‘‘too unselective in its mem- 
bership to be distinctly private.’’* 


1. Kiwanis International v. Ridgewood Kiwanis Club.** 


In Kiwanis International v. Ridgewood Kiwanis Club, the United 
States Court of Appeals for the Third Circuit, pursuant to the interpre- 
tation of ‘‘place’’ of public accommodation in Little League, held that 
the Ridgewood Kiwanis Club did not constitute a place of public 
accommodation under New Jersey law. Kiwanis International could, 
therefore, force the Ridgewood Kiwanis Club to restrict its membership 
to males only. 

Interestingly, the facts in Kiwanis International resemble those of 
both the Roberts and Rotary International, yet Kiwanis International 
reached exactly the opposite conclusion. Kiwanis International consists 
of approximately 8,200 chartered local Kiwanis clubs throughout the 
country with a membership totalling over 300,000. The purpose of 
the male-only clubs is participation in community service.'*’ Member- 
ship is based on sex, character, community standing, and employment 
in a recognized trade or profession.*** Despite prodding from Kiwanis 
International to focus on the quantity rather than the quality of mem- 
bership,’® the local Ridgewood Club exercised extremely restrictive 
membership selection and refused to participate in the extensive mem- 
bership-recruiting practices encouraged by Kiwanis International. At 
the time of the litigation, the Ridgewood Club consisted of twenty- 
eight members, and over the preceding twenty years had not admitted 
more than twenty new members.*® In 1984, the local Ridgewood Club 
admitted a female member in violation of Kiwanis International.’ 

Without addressing any federal freedom-of-association claims,’? a 
panel of the Third Circuit Court of Appeals reversed the district court 
and concluded that the Ridgewood Club did not fall within the purview 
of the New Jersey statute because it could not be classified as a place 
of public accommodation. Kiwanis International differs from decisions 





153. Id. at 37-38 (citations omitted). 

154. Id. 

155. 806 F.2d 468 (3d Cir. 1986) [hereinafter Kiwanis I], reh’g denied, 811 F.2d 247 
(1987) (opinion sur denial of rehearing) [hereinafter Kiwanis II], cert. dismissed, 483 U.S. 
1050, 108 S. Ct. 362 (1987). 

156. Kiwanis I, 806 F.2d at 468. 

157. . at 470. 

158. Id. at 470 n.3 (quoting KIWANIS INTERNATIONAL ConsT. Art. V. Sec. 4 (a)). 

159. . at 474. 

160. . at 470. 

161. Id. at 470-71. 

162. Id. at 474 n.10. 
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of the Supreme Court in Rotary International and Roberts because 
Kiwanis analyzed the policies of the local, rather than the national, 
chapter. Although the national Kiwanis membership is quite substantial, 
the Third Circuit focused on the selectivity of the local Kiwanis Club 
in the admission of its members and examined whether the invitation 
to gather is ‘“‘open to the public at large.’’'** Distinguishing Little 
League,’* the court concluded that the affiliation policies of the local 
Kiwanis Club did not reflect an absolute invitation to the general 
community due to the particular restrictiveness of the local club’s 
selective membership practices. As a result, the New Jersey public- 
accommodations statute did not cover the actions of the club.’* Instead, 
the Third Circuit deemed the club an entity ‘‘in its nature distinctly 
private.’’*® 

In considering a petition for rehearing by the whole court,’®” three 
Third Circuit judges sharply criticized the Kiwanis court’s spotlight on 
selectivity as the primary element in determining whether the state- 
public accommodations statute governed.’ Asserting that the New 
Jersey legislature did not draft the statute so that ‘‘public accommo- 
dation’’ would include only unregulated and open activities,’ the 
dissenters argued that some selectivity in.membership selection was 
not inconsistent with classification as a public accommodation under 
New Jersey law.’ Despite these criticisms, however, the court, en 
banc, rejected the petition for a rehearing.’”! 


2. ‘‘Distinctly Private’’ Exemption. 


The public nature of the accommodation at issue bears heavily on 
whether courts classify an accommodation as ‘‘distinctly private’’ and 
thus exempt from the state public-accommodations statute. As the 
Kiwanis International court succinctly states, ‘‘[t]he latter part of the 
statute which excludes bona fide clubs which are distinctly private 
from the ‘places of public accommodation,’ represents the other side 
of the ‘public accommodation’ coin.’’!”? Thus, the hallmark of the 





163. Id. at 474-76. 

164. 318 A.2d 33 (N.J. Super. Ct. App. Div.), aff'd, 338 A.2d 198 (N.J. 1974). 

165. Kiwanis I, 806 F.2d at 475. 

166. Id. at 476-77. 

167. Kiwanis II, 811 F.2d 247. 

168. Id. at 247-53. 

169. Id. at 249-50. 

170. Id. To buffer their argument, the Justices cited Frank v. Trustees of Princeton 
University, No. CRT 5042-85 (N.J. Office of Admin. L. June 16, 1986) a New Jersey 
administrative law case holding that the selective eating clubs at Princeton University 
violated the state’s public accommodations law for refusing to admit women. The judge 
refused to uphold Princeton’s allegation that the eating clubs were ‘‘in their nature 
distinctly private’ and thus exempt from the state law. See infra notes 253-91 and 
accompanying text. 

171. Kiwanis II, 811 F.2d at 249-250. 

172. Kiwanis I, 866 F.2d at 476. 
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‘distinctly private’’ club is its selectivity in admitting members.’”’ 
Fraternities must stress this factor and thus attempt to fall under the 
‘distinctly private’’ exemption when faced with a challenge based 
upon a state public-accommodations law. 


C. ‘‘Business Establishment’’ Constituting Public Accommodation 


1. New York State Club Association, Inc. v. City of New York” 


Pursuant to New York’s law exempting from pubiic-accommodations 
coverage ‘‘any institution, club, or place of accommodation which is 
in its nature distinctly private,’’*”> New York City amended its public- 
accommodations ordinance to provide that a club shall not be consid- 
ered ‘‘distinctly private’’ if it ‘‘has more than four hundred members, 
provides regular meal service, and regularly receives payment for dues, 
fees, use of space, facilities, services, meals, or beverages directly or 
indirectly from or on behalf of non-members for the furtherance of trade 
or business.’’’”® Because many private clubs engaged in substantial 
business activity that impeded the professional advancement of women 
and minorities,’”” the city sought to eliminate such barriers of discrim- 
ination in a constitutionally permissible manner by enacting the ordi- 
nance. ‘78 

The New York State Club Association is a nonprofit consortium of 
125 private clubs and associations in New York.’”? In 1984, the Asso- 
ciation challenged the language in the ordinance as a violation of its 
members’ First Amendment right to freedom of association. The 





173. Id. at 476 n.14. See Rogers v. International Ass’n of Lions Clubs, 636 F. Supp. 
1476 (E.D. Mich. 1986) (local Lions Club constituted place of public accommodation and 
thus did not qualify as ‘‘private club’ because the club held meetings in public places, 
utilized minimal membership selection criteria, participated in public service at public 
places, and operated as a tax exempt non profit corporation organized to provide public 
services through its members). 

174. 487 U.S. 1, 108 S. Ct. 2225 (1987). 

175. N.Y. Exec. Law § 292(9) (McKinney 1982 & Supp. 1991). 

176. N.Y. State Club, 487 U.S. at 6, 108 S. Ct. at 2230, (1987) (quoting N.Y.C. ADMIN. 
Cone § 8-102(9) (1986) and N.Y. Locat Law No. 63 § 1, App. 15 (1984). Modeled after 
New York Local Law 63 of 1984, San Francisco added Article 33B to the San Francisco 
Police Code to prohibit discrimination in the membership policies and practices of private 
clubs that consist of more than 400 members, provide meals on a regular basis, and 
accept payments in furtherance of business. See Brief of Amicus Curiae City and County 
of San Francisco, California, at 4, 487 U.S. 1, 108 S. Ct. 2225 (1987). Cities have passed 
similar ordinances in Boston, Chicago and Washington. See generally David G. Savage, 
High Court Rules Cities May Ban Bias By Clubs; Justices Uphold New York Law Forcing 
Large Private Groups to Accept Women, Minorities, L. A. TIMES, June 21, 1988, at 1. 

177. 487 U.S. at 6, 108 S. Ct. at 2227. 

178. Id. 

179. The Association’s members consisted of both male and female single-sex clubs, 


religious, cultural and non-discriminatory clubs. See McKenna, supra note 45, at 1081 
n.157. 








1992] TRADITIONAL SINGLE-SEX FRATERNITIES 453 


Association facially attacked the ordinance and thus did not allege that 
the ordinance adversely affected the rights of members of any particular 
club.1#° 

In ‘‘pinpointing organizations which are ‘commercial’ in nature,’’™* 
the United States Supreme Court specifically looked to business and 
commerce transacted at the clubs among members representing the 
city’s business and professional community and concluded that the 
clubs provide a setting for business deals and personal contacts ‘‘val- 
uable for business purposes, employment, and professional advance- 
ment.’’*®2 Moreover, in support of its determination that the New York 
clubs constituted business establishments, the Court focused on the 
club’s membership of over 400, its substantial food service, and the 
many membership fees paid indirectly by non-members. 


2. California’s Interpretation of ‘‘Business Establishment’’. 


The California state legislature broadly drafted its public-accommo- 
dations statute, the Unruh Act,’® to entitle all persons, regardless of 
sex, to ‘‘full and equal accommodations, advantages, facilities, privi- 
leges, or services in all business establishments of every kind whatso- 
ever.’’'® To California citizens, the Unruh Act symbolizes a strong 
legislative step toward eradicating discriminatory treatment of both 
women and men.'® 


a. Isbister v. Boys’ Club of Santa Cruz** 


The California Supreme Court interpreted the ‘‘business establish- 
ment’’ clause in the Unruh Act to include The Boys’ Club of Santa 





180. One commentator strongly criticized the New York Club Association’s tactic. He 
believed the complaint ‘‘was probably doomed to failure at the outset’’ because of the 
general nature of its allegations. He explained, ‘‘[i]f one wants to challenge the consti- 
tutionality of an ordinance that impinges upon one’s first amendment rights of freedom 
of association, it is much better to deal with the particularities of the club involved and 
with its members, rather than to try to do so on a general basis.’’ Robert C.Manley, New 
York Law Does Not Cover Fraternities, 25 FRATERNAL Law 4 (Sept. 1988). 

181. 487 U.S. at 12, 108 S. Ct. at 2233. 

182. Id. 

183. CaL. Civ. Cope § 51 (Deering Supp. 1990). 

184. Id. See generally Steven B. Arbuss, Comment, The Unruh Civil Rights Act: An 
Uncertain Guarantee, 31 U.C.L.A. L. REv. 443 (1983) (discussing positive and negative 
attributes of the Unruh Act). 

185. See Sullivan v. Vallejo City Unified School Dist., 731 F. Supp 947, 952 (E.D. 
Cal. 1990) (Unruh Act prohibits discrimination against physically disabled); Rotary Club 
of Duarte v. Board of Directors of Rotary Int’l, 224 Cal. Rptr. 213 (1986), aff’d, 481 U.S. 
537, 107 S. Ct. 1940 (1987) (Unruh Act prohibits discrimination against women); Isbister 
v. Boy’s Club of Santa Cruz, Inc., 707 P.2d 212, 215-16 (Cal. 1985); Rolon v. Kulwitzky, 
200 Cal. Rptr. 217 (Cal. Ct. App. 1984) (Unruh Act prohibits discrimination against 
lesbians). 

186. 707 P.2d 212 (Cal. 1985). 
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Cruz, a private non-profit California corporation.’*” The local Boys’ 
Club, affiliated with The Boys’ Clubs of America, a congressionally 
chartered and recognized organization,’** obtains funding primarily 
through private sources. The Club provides its male members between 
ages eight and eighteen with a facility containing a gymnasium, an 
olympic swimming pool, craft and game areas, and a snack bar.’®® The 
court noted that, although male members paid only a nominal fee to 
use the many recreational facilities and to attend numerous programs 
designed to foster healthy development toward adulthood,’ a compa- 
rable girls’ club did not exist. Quoting the Unruh Act directly, the 
court concluded that these benefits of membership ‘‘certainly could be 
deemed ‘advantages, facilities, privileges, or services’ offered by a 
‘business establishment.’’’!*? The court concluded that girls were denied 
the opportunity to take advantage of ‘‘a similar range of activities at a 
similar cost.’’*? As a result, the court held that the nonprofit Boys’ 
Club constituted a public business establishment under the Unruh Act 
and, therefore, must admit girls.’ 

Several factors influenced the court: the Club practiced an open- 
membership policy with regard to any male youth in Santa Cruz; the 
Club did not seek to select or restrict membership on the basis of 
‘‘personal, cultural or religious affinity;’’ and the Club, due to drop-in 
use of its facilities, lacked a sense of ‘‘shared identity, social cohesive- 
ness or continuity.’’?%* 


Justice Stanley Mosk vigorously criticized the majority’s broad read- 
ing of ‘‘business establishment’’ under the Unruh Act.’ He argued 
that the decision would inevitably result in the extinction of all chil- 
dren’s organizations, including the Boy Scouts, the Girl Scouts, and 
collegiate fraternities and sororities: 


[T]he majority strikes a death knell for fraternities and sororities 
as they exist on every college campus in California. There is no 
Way any court can read the rationale of the majority opinion and 
yet deny the right of a male student to join a sorority, or a female 
student to become a fraternity member. If the Boys’ Club of Santa 
Cruz is a business because it operates a gymnasium and swimming 
pool, a fortiori sororities and fraternities, which provide and charge 





187. Id. See also Curran v. Mount Diablo Council of The Boy Scouts of America, 195 
Cal. Rptr. 325 (Cal. Ct. App. 1983) (Boy Scouts constitutes ‘‘business establishment’ 
under Unruh Act), appeal dismissed, 468 U.S. 1205, 104 S. Ct. 3574 (1984). 

188. 36 U.S.C. § 691-707 (1988). 

189. Isbister, 707 P.2d at 214-15. 

190. Id. at 215. 

191. . at 219 n.11. 

192. : 

193. Ot 277. 

194. . at 217-18. 

195. Id. at 226 (Mosk, J., dissenting). 
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for housing accommodations and eating facilities, are business 
establishments. 


In response, the majority attempted to lessen the impact of its sweep- 
ing determination in the context of fraternities and sororities: 


Justice Mosk complains that our interpretation threatens many 
traditionally sex-segregated institutions, such as fraternities and 
sororities, private schools, and scouting organizations. . . . Noth- 
ing we have said compels that result. The Act covers ‘‘business 
establishments’’ of every kind, and these include traditional ‘‘pub- 
lic accommodations.’’ Yet we have emphasized that the statute 
does not govern relationships which are truly private ... those 
which are ‘‘continuous, personal, and social’’ and take place more 
or less outside ‘‘public view.’’'%” 


The court emphasized that the Unruh Act does not cover private 
organizations if they merely maintain ‘‘nongratuitous’’ residential or 
recreational facilities for their members. Rather, the court limited the 
Act to public facilities, especially recreational places traditionally known 
as accommodations.’ Although stating that noncommercial groups 
which do not operate such facilities are not necessarily business estab- 
lishments, the majority gave no guidance as to how far courts might 


extend the decision. 


b. Rotary International v. Rotary Club of Duarte? 


Two years later, in 1987, the United States Supreme Court upheld 
the Unruh Act and ordered the reinstatement of a local California Rotary 
club which defied the national male-only membership policy.*” In 
Rotary International, the Court focused on whether Rotary International 
constituted a ‘‘business establishment’’ under the Unruh Act. The trial 
court had determined that the Rotary Club exemplified characteristics 
of a private organization, and thus did not fall within the Unruh Act.?” 
After carefully examining both the local and national policies and 
activities of the Rotary Club, however, the California Court of Appeals 
concluded that Rotary International ‘‘exhibit[ed] substantial businesslike 
attributes’’ and thus was subject to the Unruh Act.?°° The Supreme 
Court agreed that the local Rotary Club constitutes a business organi- 





. Id. at 226-27 (Mosk, J., dissenting). 

. Id. at 220 n.14. (citations omitted). 

» Td. 

b Te: 

. 481 U.S. 537, 101 S. Ct. 1940 (1987). 

. Id. at 541, 101 S. Ct. at 1947. 

. Id. at 542-43, 107 S. Ct. at 1944. 

. 224 Cal. Rptr. 213, 221 (1986), aff'd, 481 U.S. 537, 101 S. Ct. 1940 (1987). 
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zation, finding particularly relevant the Rotary club’s internal structure, 
its large staff and operating budget, its extensive publishing activities, 
and the individual member’s business motivations for joining the or- 
ganization.” 


D. The Compelling State Interest to Eradicate Sexual Discrimination 
to Fraternities 


Despite an organization’s involvement in activities protected under 
the First Amendment, the Supreme Court may limit the assertion of 
that expressive right. A state may justify infringing upon the organi- 
zation’s right to expressive association when its enacted statutes serve 
a compelling state interest, are unrelated to the suppression of ideas, 
and embody goals which cannot be attained in any less restrictive 
manner that does not infringe upon the group’s associational rights.” 
Thus, courts focus upon the interest behind the state’s regulation, 
whether that interest is compelling, and whether the state can achieve 
that objective in any less restrictive way.” Moreover, the courts analyze 
a group’s expressive activities to determine whether enforcing the 
statute would substantially alter the nature of those First Amendment 
expressive activities.” 

In permitting Minnesota to enforce its public accommodations statute 
against the Jaycees, the Supreme Court balanced the Jaycees’ associa- 
tional rights against the government’s compelling state interest in 
interfering with the organization’s policies.*° Writing for the majority, 
Justice Brennan found Minnesota’s interest in barring gender-based 
discrimination sufficiently compelling to outweigh any burden on the 
male members’ freedom of expressive association.?°° Although the Jay- 
cees participated in a significant number of protected First Amendment 
expressive activities, the Supreme Court refused to allow the Jaycees 
to continue its exclusionary practices because the organization failed 
to prove that the admission of women would jeopardize either the status 
of the activities or the promotion of its view. 

The Rotary International Court also concluded that the state’s com- 
pelling interest in eliminating sexual discrimination outweighed any 





204. 481 U.S. at 543, 107 S. Ct. at 1944. 

205. Rotary Int’l, 481 U.S. at 548, 107 S. Ct. at 1940; Roberts, 468 U.S. at 609, 104 
S. Ct. at 3244. 

206. See Jones, supra note 88, at 4. 

207. Compare Hishon v. King & Spalding, 467 U.S. 69, 78, 104 S. Ct. 2229, 2235 
(1984) (law firm could not assert violation of right of expressive association because law 
firm could function adequately with addition of woman partner) with Brown v. Socialist 
Workers ‘74 Campaign Committee (Ohio), 459 U.S. 87, 95-97, 103 S. Ct. 416, 421-22 
(1982) (law requiring political candidates to reveal identity of campaign contributors 
violated minority parties’ freedom of association because requirement would deter con- 
tribution). 

208. Roberts, 468 U.S. at 628, 104 S. Ct. at 3255. 

209. Id. 











1992] TRADITIONAL SINGLE-SEX FRATERNITIES 457 


infringement on the Rotary Club’s right of expressive association.?° 
Although implying that the Court would willingly protect the Rotary 
clubs’ membership policy as an expressive association if admitting 
women members would hinder or detract from the club’s purpose or 
its functioning,”*: the majority nevertheless determined that women 
participating in the membership of the Rotary club would not affect 
the Rotary club’s policy regarding public issues, obstruct its public- 
service activities, or create significant changes in its membership cri- 
teria.?’? 


1. The Application of ‘‘Business Establishment’’ to Fraternities 


The rationale, advanced both by the Supreme Court in New York 
State Club Association and by California’s Unruh Act, that membership 
in a single-sex organization clearly favors the interests of that sex, 
severely jeopardizes the status of many highly private and prestigious 
men’s clubs in the United States. 

Specifically, many commentators allege that these private clubs which 
restrict on the basis of sex disadvantage professional women by not 
allowing them equal access to the professional contacts created through 
social affiliation with businessmen and other professionals.?** As a 
result, states and cities have enacted legislation to ban sex discrimi- 
nation by business-oriented private clubs. Although not collegiate fra- 
ternities, these men’s clubs manifest many fraternity-like characteristics 
and are thus relevant to this Article. 

The Bohemian Club is a distinguished, private non-profit men’s club 
located in San Francisco, California.2** The Bohemian Grove is a cor- 
responding 2,700-acre camp located approximately seventy miles north 
of San Francisco on the Russian River.?4* Bohemian Club members 
utilize the Grove once a year in August for a two-week, camp-like 
experience. Founded over a hundred years ago, the Bohemian Club 
enabled members to appreciate and support the arts and literature in 
an atmosphere of male camaraderie.?’* Since the Club limits membership 
to men devoted to the arts, current members exercise an extremely 





210. Rotary Int’l, 481 U.S. at 549, 107 S. Ct. at 1948. 

211. Id. at 548, 107 S. Ct at 1947. 

212. Id. See also Isbister v. Boy’s Club of Santa Cruz, Inc., 707 P.2d 212, 220-21 (Cal. 
1985) (forcing female participation in activities of Boy’s Club which operated community 
recreational activities would not interfere with its current male member’s rights of 
association guaranteed by state and federal constitutions). 

213. See I. Lucratia Hollingsworth, Note, Sex Discrimination in Private Clubs, 29 
Hastincs L.J. 417, 433 (1977); Comment, Discrimination in Private Social Clubs: Freedom 
of Association and Right to Privacy, 1970 Duke L.J. 1181, 1197 (1970). 

214. For a general background history of The Bohemian Club and Bohemian Grove, 
see Bohemian Club v. Fair Employ. & Housing Comm’n, 231 Cal. Rptr. 769, 772 (Cal. 
Ct. App. 1986), appeal dismissed, 484 U.S. 805, 108 S. Ct. 51 (1987). 

215. Van Der Zee, Power Playground, Bus. MontH, July/Aug. 1988, at 40. 

216. Id. 
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selective recruitment process.?’7 Considered to be one of the most 
prestigious clubs in the country, the club is often labeled ‘‘a bastion 
of the business and political establishment.’’?** Waiting periods for 
membership range up to thirty-three years.2* Membership fees consist 
of $8,500 in initiation fees and $110 per month in dues.??° 

The Bohemian Club has consistently resisted admitting women mem- 
bers, arguing that women would inhibit the male fellowship and ap- 
preciation of the arts.?21 One Bohemian historian justified the Bohemian 
Grove as a way for men to escape from the pressures of life.??? Others 
claim the Grove offers more than a secluded vacation. For instance, the 
Grove sponsors daily a Lakeside Talk at noon which many commen- 
tators argue constitutes one of the most influential forums in America.?? 
The chance to speak to a group of American leaders without media 
coverage ‘‘makes the Grove all but irresistible as a political testing 
ground.’’?24 

Although the Grove strictly disapproves of overt politicking, club 
members may discuss issues privately over lunch or cards at areas 
reserved exclusively for corporate and political leaders. Women seek 
admittance to the high-powered club because they claim it denies them 
political and business opportunities.?*5 Indeed, the Bohemian Club does 





217. Bohemian Club, 231 Cal. Rptr. at 772. 

218. Van Der Zee, supra note 215, at 41. The Bohemian Club’s approximately 2,300 
members include numerous public figures: President George Bush; former President 
Ronald Reagan; former Secretary of State Henry Kissinger; former California Gov. Edmund 
G. (Pat) Brown; William F. Buckley, Jr.; Laurance and David Rockefeller; Chairman 
Stephen D. Bechtel Jr., the Bechtel Group; Chairman Jack R. Howard, Scripps-Howard 
Broadcasting; A.W. Tom Clausen, chief executive of BankAmerica and former president 
of the World Bank; David Packard, co-founder of Hewlett-Packard, and former U.S. 
Deputy Secretary of Defense. 

219. Alan Farnham, The Mystique of Private Clubs, ForTUNE, June 4, 1990, at 170. 

220. Van Der Zee, supra note 215, at 40. 

221. As former California Gov. Edmund G. (Pat) Brown remarked, ‘‘I love women, but 
I do think that men should be able to gather periodically without women around. Women 
wouldn’t appreciate it, that we want to be able to pee on the redwood trees without 
walking a mile to a bathroom.’’ Gov. Edmund G. (Pat) Brown, Today’s Quote, L.A. 
TiMEs, July 15, 1989, at 2. 

222. 

American culture is tough and quick and demanding. The point about the 
Grove is to get away from these rules and pressures, to put aside these cares, 
roles and anxieties. In other words, it helps the American male, without 
discussing it, to cope with a very high-pressure world by giving him a time 
apart, a space apart. 

Van Der Zee, supra note 215, at 42 (quoting Bohemian and historian Kevin Star). 

223. Dwight D. Eisenhower gave his first political speech at the Grove in 1950, Nelson 
Rockefeller cancelled his candidacy at the 1964 Republican presidential nomination after 
the Grove members negatively received his speech and potential candidacy; Richard 
Nixon initially proposed a U.S.-Soviet detente at the 1967 Lakeside Talk; and Henry 
Kissinger spoke of the Reagan Administration’s U.S. foreign policy in Central America. 
Van Der Zee, supra note 234, at 42. 

224. Id. 


225. ‘‘People on their way to the top are brought into the Bohemian Clubs,’’ remarked 
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create membership opportunities to participate in prestigious circles 
with considerable influence.?* In sum, this Article suggests that the 
all-male Bohemian Club does invidiously discriminate against women 
seeking to advance politically and professionally. The Bohemian Club, 
which is currently an elitist male experience, should be extended to 
create a mere elitist experience without regard to sex.?2” 

Unlike the Bohemian Club, college fraternal organizations do not 
possess a business purpose either directly or indirectly, constitute a 
professional business organization, or foster and encourage social busi- 
ness affiliation. Nor do they seek to advance the professional, business, 
or political interests of their members to the detriment of members of 
the opposite sex. For instance, both male and female single-sex frater- 
nities provide an individual member with equal opportunity to develop 
scholastically as a student in higher education as well as professionally 
in the community. All fraternities emphasize scholarship programming 
and study skills, and many provide both undergraduate and graduate 
monetary scholarships to their members. Additionally, affiliation with 
any national single-sex fraternity, either male or female, may result in 
‘“‘networking’’ to assist members in their career decisions. These pro- 
fessional benefits, however, are incidental; they do not constitute the 
primary purpose of fraternities and do not benefit one sex to the 
disadvantage of the other sex. 

When in 1974, Congress passed his amendment to the Education 
Amendments of 1972, Senator Bayh implicitly recognized that fraternal 
organizations do not perpetuate discrimination against women.” In 
light of this express Congressional statement that fraternities do not 
invidiously discriminate against the opposite sex, a challenger today 
would have to prove with overwhelming evidence both a change in 
the status of fraternities since those findings as well as the intent and 
motivation to discriminate against the opposite sex. 

As a result, the business-establishment rationale advanced in New 
York State Club Association??® seems almost meaningless to fraternities. 
Further, New York State Club Association, as well as the other state- 
court cases, shed little light on a fraternity’s right to maintain its single- 





a prominent California Bohemian. ‘‘That’s how the presidents of certain companies 
always seem to turn up as members. It’s a way of saying, ‘Here’s an up-and-coming 
man, someone you should get to know.’’’ Id. at 41. 

226. ‘‘[The Grove] is not in itself a control mechanism, but men are introduced around 
with the thought that contacts might be useful. Significant conversations do take place.’’ 
Id. at 42. 

227. Author’s emphasis added. 

228. Senator Bayh stressed that the amendment exempting single-sex fraternities from 
Title IX ‘‘covers only social . . . organizations; it does not apply to professional fraternities 
or societies whose admissions practices might have a discriminatory effect upon the 
future career opportunities of a woman.’’ 120 Conc. REC. 39992 (1974) (statement of Sen. 
Bayh). 

229. 487 U.S. 1, 108 S. Ct. 2225 (1987). 
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sex status. The courts focused only on the public-accommodations 
statute or ordinance without analyzing whether the facts created an 
intimate or expressive association. 

Although one fraternal law commentator reads the majority’s position 
in Isbister to mean that fraternities are not business establishments 
jeopardized by the Unruh Act,?°° the trend in California seems disheart- 
ening. In 1990 a federal district court relied on the Isbister court’s 
broad reading to conclude that the business-establishment clause in the 
Unruh Act extends to public high schools.”*! In light of this case, 
Justice Mosk’s foreboding suspicions seem correct: courts may soon 
hold that fraternal organizations at both public and private institutions 
in California constitute business establishments under the Unruh Act 
and, therefore, must open their membership to both men and women. 


2. Fraternities and the Right to Exclude the Opposite Sex 


The freedom to associate also guarantees the freedom not to associ- 
ate.2*? This constitutional shield allows private clubs to discriminate 
without regard to the truth, popularity or utility of its members’ beliefs 
and opinions.”** Yet many commentators allege that a fraternity that 
maintains its right of expressive association unintentionally or even 
intentionally supports discriminatory club membership policies. Most 
fraternal groups rebut such allegations with the argument that the right 


to exclude unwanted members and individuals of the opposite sex 
inheres in the right of association. Although the Supreme Court has 
held that the right to exclude or discriminate under the freedom of 
association is not absolute,?** courts have not addressed the narrow 
issue of whether the constitutional protection of freedom of association 
outweighs discriminatory and exclusionary club membership policies 





230. Jones, supra note 88, at 3. 

It seems to me that Justice Mosk is overreacting. The majority’s opinion is not 
as far reaching as he would suggest and, indeed, seems to be confined in 
application to those clubs that have features akin to The Boys’ Club. In fact, 
the Court expressly dispelled any concern that its holding would apply to 
fraternities and sororities. 

Id. 

231. Sullivan v. Vallejo City Unified School Dist., 731 F. Supp. 947, 952-53 (E.D. Cal. 
1990). The court noted, however, that private schools are not subject to the Unruh Act 
pursuant to a 1959 California appellate court decision. Id. at 953 n.5. 

232. See Abood v. Detroit Board of Educ., 431 U.S. 209, 233-35, 97 S. Ct. 1782, 1798- 
99 (1977) (surmising that right to exclude is included in right to associate); Democratic 
Party of U.S. v. Wisconsin ex rel. La Follette, 450 U.S. 107, 122, 101 S. Ct. 1010, 1019 
(1981) (right not to associate with those holding adverse views). 

233. NAACP v. Button, 371 U.S. 415, 444-45, 83 S. Ct. 328, 343-44 (1963). 

234. See United States Dept. of Agric. v. Moreno, 413 U.S. 528, 534, 93 S. Ct. 2821, 
2825 (1973) (mere dislike for group does not constitute compelling reason to exclude); 
Railway Mail Ass’n v. Corsi, 326 U.S. 88, 93, 65 S. Ct. 1483, 1487 (1945) (postal union 
does not possess freedom of association to exclude non-white postal clerk from union). 
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and practices of fraternities.2*> This Article asserts that fraternities 
should be protected, based upon a legitimate associational interest, in 
their decision to deny membership to the opposite sex and ‘‘to associate 
or not to associate with whom they please.’’?*6 

Sigma Chi Fraternity v. Regents of University of Colorado”*” and 
Phelps v. Colby College?** are the only major college-fraternity cases 
decided after the Supreme Court’s modern recognition of the right to 
freedom of association as defined in NAACP. In Sigma Chi Fraternity, 
the University of Colorado suspended the local Sigma Chi chapter 
because of its refusal to admit African-Americans. Although the federal 
district court refrained from deciding whether the greek organization 
possessed a right to associate without university control, the court 
merely held that if such a right existed, it must be weighed against 
any competing state or university interest.2*® Upon balancing the 
University’s interest in discouraging racial discrimination and the fra- 
ternity’s freedom of association, the court concluded that the University 
possessed a more compelling interest.?*° 

In Phelps v. Colby College,?*' the Maine administrative court broadly 
addressed the associational rights of, on the one hand, Colby College 
students, faculty, and board of trustees electing to associate in a private 
educational environment that excludes fraternities, and on the other 
hand, Colby College students desiring to associate with fraternal groups. 
Phelps examines the tension between particular students’ right to free- 
dom of association and the authority of a university to exclude student 
organizations based upon the desires of another particular group of 
students. Colby College is a private coeducational institution that abol- 
ished fraternities in 1984 because of concerns of racism, sexism, hazing, 
and alcohol abuse.?42 When Colby College severely disciplined members 
of an underground fraternity, Lambda Chi Alpha, for engaging in 
initiation rights in violation of the prohibition on fraternity activities,?* 





235. See Moose Lodge v. Irvis, 407 U.S. 163, 179-80, 92 S. Ct. 1965, 1974-75 (1972) 
(Douglas, J. dissenting): 
The associational rights which our system honors permit all white, all black, 
all brown, and all yellow clubs to be formed. They also permit all Catholic, all 
Jewish, or all agnostic clubs to be established. Government may not tell a man 
or woman who his or her associates must be. The individual can be as selective 
as he desires. 
Id. 
236. Minnesota State Bd. for Community Colleges v. Knight, 465 U.S. 271, 288, 104 
S. Ct. 1058, 1068 (1984). 
237. 258 F. Supp. 515 (D. Colo. 1966). 
238. No. CV-90-287 (D. Me. Aug. 22, 1990), aff'd, 595 A.2d 403 (1991) [hereinafter 
Phelps}. 
239. 258 F. Supp. at 525. 
240. Id. 
241. No. CV-90-287 (D. Me. Aug. 22, 1990), aff'd, 595 A.2d 403 (1991). 
242. For an analysis of the issues relating to Colby’s termination of fraternity activities 
in 1984, see Chi Realty Corp. v. Colby College, 513 A.2d 866 (Me. 1986). 
243. The initiation also involved minors providing and consuming alcohol. Phelps, 
supra note 238. 
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the fraternity members sued under the Maine Civil Rights Act,?** alleg- 
ing the university violated their right to freedom of association.” 

Although recognizing that students have a constitutional right to 
freedom of association on public-college campuses,”*° the court denied 
that associational right to students on private-college campuses. Because 
some Colby College students chose to enroll at Colby because of its 
lack of a fraternity system, the court reasoned that the ‘‘constitutional 
freedom to associate, in private organizations, with persons of similar 
interests necessarily implies a right to exclude those with divergent 
interests.’’?*”? Thus, the court refused to interpret the Maine Civil Rights 
Act so as to allow the fraternity to ‘‘successfully overturn expressive 
or associational exclusions chosen by [Colby College]’’*** and thereby 
violate the associational freedom of Colby students who desired a 
‘fraternity free environment.’’**° 


V. THE PRINCETON EATING CLUBS AND HARVARD FINAL CLUBS - A 
STRIKING CONTRAST 


In 1990, litigation at two private universities, Princeton and Harvard, 
centered around the issue of whether a moderately small, selective, 
social organization of upperclassmen could restrict membership based 
on gender. The Princeton ‘‘eating clubs’’ and Harvard ‘‘final clubs’’ 
resemble fraternities, and thus provide guidance concerning whether 
fraternities may discriminate on the basis of sex. The guidance is 


limited, however, because of the differences in results. The New Jersey 





244. The Maine Civil Rights Act, ME. Rev. Stat. ANN. tit. 5, §§ 4681-4683 (West 1989 
& Supp. 1990) states in pertinent part: 
Whenever any person, whether or not acting under color of law, intentionally 
interferes by threat, intimidation or coercion or attempts to intentionally interfere 
by threat, intimidation or coercion, with the exercise or enjoyment by any other 
person of rights secured by the United States Constitution or the laws of the 
United States or of right secured by the Constitution of Maine or laws of the 
State, the Attorney General may bring a civil action for injunctive or other 
appropriate equitable relief in order to protect the peaceable exercise or enjoy- 
ment of the rights secured. 
Id. § 4681. 
245. The court analyzed the sole issue of whether the Maine Civil Rights Act prohibits 
any sanctions for fraternity-related activities. Phelps, supra note 238. 
246. The court noted that the students did not challenge Colby’s refusal to recognize 
fraternities or the severity of the sanctions imposed. Id. at 10. 
247. Id. at 16. 
248. Id. 
249. Id. at 16-18. The court reasoned: 
Students have chosen to attend Colby because they wish to associate with other 
students in an environment free of fraternities and the ‘‘Animal House’’ atmos- 
phere with Colby has found fraternities to promote. This court will not interpret 
the Maine Civil Rights Act to allow it to interfere with the associational choices 
freely made by the majority of Colby students and by the Colby College 
community at large. 
Id. at 17-18. 
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Supreme Court requires Princeton eating clubs to admit women mem- 
bers pursuant to the New Jersey Law Against Discrimination.2*° The 
Massachusetts Commission Against Discrimination, however, interprets 
the Massachusetts public-accommodations law to entitle a final club at 
Harvard to remain single-sex.?*! 

The contrasting state results appear to derive from variations in facts 
and state public-accommodation laws. Significantly, neither considered 
whether the federal constitutional right to freedom of association might 
influence the analysis. Nonetheless, these Ivy League clubs may serve 
as a basis to strengthen the rationale that greek fraternities are not 
distinctly private entities and thus fall under a state public-accommo- 
dations statute.?°? 


A. The Princeton Eating Clubs 


1. Procedural History. 


Founded in 1746 as an all-male university, Princeton University is a 
nonsectarian, residential institution of higher education in New Jer- 
sey.253 In 1856, the University’s dining facility burned. As a result, 
several pockets of Princeton students founded ‘‘select associations’ to 
help defray their off-campus living and eating bills. The associations 
carefully chartered themselves so as not to become secret societies or 
fraternities, which were not permitted at Princeton. By 1876, twenty- 
five ‘‘select associations’’ or eating clubs flourished at Princeton Uni- 
versity. These exclusive clubs traditionally provided both meals and 
social benefits to student members. 

In 1979, ten years after Princeton began admitting female students, 
Princeton junior Sally Frank sought admission to three private all-male 
eating clubs at Princeton. At the time of Ms. Frank’s enrollment at 
Princeton, the university boasted thirteen eating clubs: eight non- 
selective co-ed clubs,”5* two selective co-ed clubs,?** and three selective 
all-male clubs, consisting of the Ivy Club,?** University Cottage Club, 





250. Frank v. Ivy Club, 576 A.2d 241 (N.J. 1990), cert. denied, 111 S. Ct. 799, (1991). 
The Yale University Whiffenpoofs, a famous all-male singing group which refused to 
admit women, also has been embroiled in controversy regarding gender discrimination. 
See Nadine Brozan, Whiffenpoofs: ‘Gentlemen Songsters’ Still, N.Y. Times, April 20, 
1987, at C12. 

251. Schkolnick v. The Fly Club, No. 87-BPA-0097 (Mass. Comm’n. Against Discrim- 
ination, March 24, 1990) [hereinafter Schkolnick]. 

252. See Frank Case Implications Feared; Princeton Bias Suit May Affect College Frats, 
UPI, June 20, 1986 (NEXIS, Omni File). 

253. Frank, 576 A.2d at 246. 

254. Id. The eight non-selective coed clubs are Campus, Charter, Cloister Inn, Colonial, 
Dial lodge, Elm, Quadrangle, and Terrace. 

255. Id. Tower and Cap & Gown accept male and female members. 

256. In 1879, twenty-six male Princeton students founded the Ivy Club. Students 
organized and formed the other Princeton clubs several years later. F. RICH, THE FIRST 
HUNDRED YEARS OF THE Ivy Cus (1979), cited in Colloton, supra note 78, at 427 n.9. 
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and Tiger Inn. The other ten eating clubs had admitted women since 
1969; the Ivy Club, Cottage Club, and Tiger Inn, however, maintained 
a membership policy barring women. 

Upon rejection by all three male clubs, Sally Frank filed a complaint 
against all three both with the Division on Civil Rights in the New 
Jersey Department of Law and Safety and with the Office for Civil 
Rights in the Department of Health, Education and Welfare.?5”? The New 
Jersey Division on Civil Rights initially held that the New Jersey public- 
accommodations statute?** prohibiting sexual discrimination did not 
apply to the university clubs because the clubs were ‘‘by their nature 
distinctly private’’ entities.25° The Office of Civil Rights similarly con- 
cluded that the eating clubs constituted private social organizations 
whose membership practices are exempt from the requirements of Title 
IX of the Education Amendments of 1972.76 

Sally Frank’s allegations resulted in a complex and protracted legal 
battle.2** On November 26, 1979, she filed another complaint with the 
New Jersey Division on Civil Rights against the same parties, alleging 
that the eating clubs constituted public accommodations because they 
served ‘‘as arms of Princeton [University].’’?® After preliminary inves- 
tigation, the Division dismissed the second complaint on December 9, 
1981. Sally Frank then filed an appeal which resulted in a settlement 
by the Cottage Club.?®* On appeal, the Division issued a ‘‘Finding of 
Probable Cause’’ establishing that the Division had jurisdiction over the 
clubs and that there existed probable cause to believe that the clubs 
discriminated against women.?* 

After the Division issued its Finding, Frank moved to transfer the 
matter to the Office of Administrative Law. On December 12, 1985, an 
administrative law judge granted Frank’s motion for partial summary 
decision on the issue of jurisdiction. Subsequently, Frank and Princeton 
entered into a Stipulation and Order of Partial Settlement on July 22, 
1986. On July 28, 1986, the Director adopted the administrative law 
judge’s decision of partial summary decision on liability respecting the 





257. See generally Colloton, supra note 78, at 426-27. 

258. The New Jersey Law Against Discrimination explicitly states that a place of public 
accommodation includes ‘‘any restaurant, eating house, or place where food is sold for 
consumption on the premises.’’ N.J. Stat. ANN. § 20:5-5(1) (West 1976 & Supp. 1990). 
The law, however, contains an exemption for distinctly private clubs. Id. 

259. Frank v. University Cottage Club, Nos. P105-01678, 01679, 01680 (N.J. Div. on 
Civil Rights, Dec. 9, 1981), cited in Colloton, supra note 78, at 427 n.6. See also Frank, 
576 A.2d at 244. 

260. See supra notes 25-31 and accompanying text. 

261. Frank, 576 A.2d at 244. 

262. Id. 

263. The Cottage Club changed its membership policy to admit women in 1986. After 
settling with Frank, the court dismissed the Cottage Club from the Princeton litigation. 
See Frank, 576 A.2d at 244 n.1; Colloton, supra note 78, at 426 n.2. 

264. Frank, 576 A.2d at 246. 
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two clubs and sent the matter back to the administrative judge for 
further determinations on damages and remedies. On January 29, 1987, 
the administrative law judge ordered the remaining two clubs to dis- 
associate with Princeton in order to maintain a ‘‘distinctly private’’ 
status, awarded compensatory damages to Frank, and advised Princeton 
to avoid in all future university publications any reference to the two 
Clubs as being associated or connected with the University.?® 

On May 27, 1987, the Director of the Division on Civil Rights issued 
the Final Administrative Decision and Order, which overruled the 
administrative law judge’s mandate that the clubs sever their ties with 
Princeton.”® The Director instead concluded that the clubs must admit 
women because they violated the New Jersey public-accommodations 
Law. Although the Director increased Frank’s award to include damages 
for humiliation, the Director stayed that order pending appeal by the 
Ivy Club and Tiger Inn to the Appellate Division. Those two clubs 
sought to enjoin the Division on Civil Rights from exercising jurisdiction 
over the Princeton clubs. The clubs claimed that the New Jersey statute 
did not apply to private-university clubs and that the exercise of 
jurisdiction by the Division on Civil Rights would violate club members’ 
constitutional right of freedom of association under the First and Four- 
teenth Amendments. 

Although addressing only a procedural issue, the Appellate Division 
of the Superior Court reversed the Director and required the Division 
on Civil Rights to hold a complete trial-type hearing on whether it had 
jurisdiction to determine whether Princeton eating clubs fell under the 
New Jersey public-accommodations law, whether the clubs actually 
discriminated under that law, and, if so, what relief it should grant.?® 
Frank then petitioned the New Jersey Supreme Court for certification, 
arguing that the Appellate Division failed to defer to the substantively 
correct and procedurally fair decision of the Division on Civil Rights, 
which attempted to terminate an especially offensive form of sexual 
discrimination. Frank asserted that the New Jersey Supreme Court’s 
failure to correct the Appellate Division’s erroneous decision would 
result in significant individual and societal harm. On July 3, 1990, the 
Supreme Court of New Jersey affirmed the lower court’s decision and 
ordered the two male-only eating clubs at Princeton to admit women.”® 





265. Id. at 253. 

266. The Director determined ‘‘that in any event ordering the clubs to sever the ties 
instead of ceasing their discriminatory practices was counter to the purposes of [the Law 
Against Discrimination].’’ The Director thus entered a cease and desist order mandating 
that the clubs admit women members. Id. 

267. Frank v. Ivy Club, Nos. A-2378-81T3 (N.J. Super. Ct. App. Div. Aug. 1, 1983); 
Frank v. Ivy Club, Nos. P1 05-1678, 1679 (N.J. Div. on Civil Rights, May 14, 1985). 

268. Frank, 576 A.2d at 261. In May, 1991, the Ivy Club formally inducted fourteen 
women into its membership. See Randall Rothenberg, An Old Club Breaks Bread, and 
a Tradition Crumbles, N.Y. Times, May 4, 1991, at 25. 
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2. The New Jersey Supreme Court Decision. 


In Frank v. Ivy Club,?® the New Jersey Supreme Court concluded 
that the Princeton eating clubs were subject to the New Jersey Law 
Against Discrimination based upon a factual finding that ‘‘the relation- 
ship between the Clubs and Princeton University is one of integral 
connection and mutual benefit.’’?”° Noting that Princeton University, a 
private non-sectarian institution of higher education, constituted a place 
of public accommodation in New Jersey,?”! the court relied extensively 
upon several factors to support its conclusion that the eating clubs did 
not fall under the ‘‘distinctly private’’ exception to the New Jersey Law 
Against Discrimination. 

The court initially noted that the New Jersey Division and courts 
must scrutinize any allegations that a club is distinctly private and 
analyze the facts so that ‘‘[nJo device, whether innocent or subtly 
purposeful, can be permitted to frustrate the legislative determination 
to prevent discrimination.’’?”? Based upon this factual examination, the 
court held that a private club loses its ‘‘distinctly private’ status when 
it changes its private character in an essential way. Since sharing a 
‘‘close association with a nonexempt organization or institution”’ 
potentially alters a club’s private character, the court again examined 
Princeton and the eating clubs’ factual history to determine whether 
the two entities shared an integral connection.?”? Several facts particu- 
larly persuaded the court that the clubs and Princeton University were 
necessarily intertwined: most Princeton upperclassmen utilized the 
clubs’ dining facilities; Princeton University depended on the clubs to 
provide meals to students and in fact advertised in university publi- 
cations that the clubs represented part of Princeton’s efforts to serve 
the Princeton student community; the eating clubs recruited their mem- 
bership entirely from University students; and the University allowed 
members to apply financial-aid awards toward club dues.?* The court 
gave little or no weight to facts indicating that the clubs were financially 
and legally autonomous from Princeton University.?”° 

The court also analyzed both federal and New Jersey case law to 
support its argument that a private organization forfeits its private 
attributes when it possesses an ‘‘integral and symbiotic relationship’ 
with a place of public accommodation.?”* Emphasizing that ‘‘the Clubs 





269. 576 A.2d at 261. 

270. Id. at 256. 

271. See Peper v. Princeton Univ. Bd. of Trustees, 389 A.2d 465 (N.J. 1978). 

272. Frank, 576 A.2d at 256 (citing Clover Hill Swimming Club v. Goldsboro, 219 
A.2d 161 (N.J. 1966) (quoting Jones v. Haridor Realty Corp., 181 A.2d 481 (N.J. 1962))). 

273. Frank, 576 A.2d at 256. 

274. Id. 

275. Id. 

276. Frank, 576 A.2d at 257. The court cited the following cases to support its 
conclusion that the eating clubs were sufficiently related to Princeton University and 
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need the University and the University needs the Clubs,’’?”” the court 
concluded that when a private organization provides a primary service 
not supplied by the public entity, then such organization loses its 
private nature. Because Princeton University relied upon the eating 
clubs to feed the Princeton upperclass students, the eating clubs by 
default became subject to the New Jersey Law Against Discrimination. 

In support of this conclusion, however, the New Jersey Supreme 
Court relied on federal cases only tangentially applicable to the Frank 
facts. The cases involved public interests of an economic nature directly 
related to the state. One case, Adams v. Miami Police Benevolent 
Association,?”* dealt with a private commercial establishment physically 
located on government property.””* The obviously commercial character 
of the activity at issue involved a governmental interest in regulating 
commerce; no private associational right was addressed. 

Other cases addressed issues involving the private associational rights 
of government employees intimately affiliated with their public 
employer.”®° The activity at issue revolved around the individual’s 
equal-access right to direct economic benefits from the state. Such 
economic and commercial interests do not extend to a private college 
campus. These cases are not analogous to the overwhelmingly social 
interests of female students desiring to enter into male eating clubs at 
a non-governmental private institution such as Princeton. 

In addition to the ‘‘interdependent relationship’”’ rationale”*', the court 
cited New Jersey’s stated legislative purpose to abolish gender discrim- 
ination in educational institutions in support of its conclusion that the 
male-only eating clubs had to admit women.”®? Indeed, the New Jersey 
public-accommodations statute explicitly includes any ‘‘college or uni- 
versity, or any educational institution under the supervision of the State 
Board of Education, or the Commissioner of Education of the State of 
New Jersey’ as a place of public accommodation.”* Because of this 





thus subject to the New Jersey public accommodations law: Hebard v. Basking Ridge 
Vol. Fire Co., 395 A.2d 870 (N.J. Super. Ct. App. Div. 1978), cert. denied, 405 A.2d 
838 (N.J. 1979) (volunteer fire department refusing to admit women shared sufficient ties 
to municipality to subject it to the New Jersey public accommodations statute); Franklin 
v. Order of United Commercial Travelers, 590 F. Supp. 255 (D. Mass 1984) (fraternal 
benefit society not exempt from state anti-discrimination law because its relationship to 
city’s police department deprives it of private status); Adams v. Miami Police Benevolent 
Ass’n, 454 F.2d 1315 (5th Cir. 1972), cert. denied, 409 U.S. 843, 93 S. Ct. 42 (1972) 
(association connected to city’s police department subject to anti-discrimination law). 
See United States v. Beach Assoc. Inc., 286 F. Supp. 801 (D. Md. 1968); Pinkney v. 
Moley, 241 F. Supp. 943 (N.D. Fla. 1965). 

277. Frank, 576 A.2d at 257. 

278. 454 F.2d 1315 (5th Cir. 1972), cert. denied, 409 U.S. 843, 93 S. Ct. 42 (1972). 

279. Id. 

280. Franklin v. Order of United Commercial Travelers, 590 F. Supp. 255 (D. Mass. 
1984). 

281. Frank, 576 A.2d at 260. 

282. Id. 

283. N.J. Stat. ANN. § 10:5-5(1) (West 1976 & Supp. 1991). 
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specific reference to universities, as well as New Jersey case law 
emphasizing New Jersey’s commitment to terminate gender discrimi- 
nation,”** the court felt compelled to conclude that the eating clubs’ 
exclusion of women violated the New Jersey statute. 

The court’s opinion, however, has several flaws. First, the court 
failed to analyze the clubs’ First Amendment right to freedom of 
association. The clubs repeatedly raised this issue at every level of the 
litigation.?®° Further, this decision arguably conflicts with the Supreme 
Court’s rationale in Healy v. James.”®° The First Amendment right to 
association outweighs any state interest. Second, the decision by the 
New Jersey Supreme Court that the eating club’s integral relationship 
with Princeton prevents it from being a private association is not 
supported by the cited federal case law.”®’ 

Third, the court did not conclude that the eating clubs constituted 
places of public accommodation in their own right. Rather, the New 
Jersey Law Against Discrimination applied to the eating clubs because 
of their interdependent relationship of integral connection and mutual 
benefit with Princeton University ‘‘that deprives the eating clubs of 
their private status.’’?** A member’s right to freedom of association in 
a college student organization generally entitles that organization to 
recognition by the student’s college.”8* Under the New Jersey law, 
however, the private associational right paradoxically disappears if the 
student club attempts to establish an institutional relationship with the 
university. As a result of this catch-22 imposed on private organizations, 
courts must not assume that the natural existence of a link between 
the private organization and the educational institution automatically 
results in the change in status from a private to a public entity.” 
Otherwise, the private collegiate organization effectively could not exist 
or practice its private associational rights in any manner separate from 
the university.?% 





284. See Dixon v. Rutgers, The State Univ. of N. J., 541 A.2d 1046 (N.J. 1988); Fuchilla 
v. Layman, 537 A.2d 652 (N.J. 1988); Peper Princeton Univ. Bd. of Trustees, 389 A.2d 
465 (N.J. 1978), cert. denied, 488 U.S. 826, 109 S. Ct. 75 (1988). 

285. Brief for Tiger Inn, at 7-9, Frank v. Ivy Club, 576 A.2d 241 (N.J. 1990), cert. 
denied, 111 S. Ct. 799, (1991). 

286. Healy v. James, 408 U.S. 169, 92 S. Ct. 2338 (1972). Although Healy concerned 
a public university, the Healy holding is applicable in New Jersey because private 
universities are subject to a state constitutional restriction that federal law applies to 
public universities. See State v. Schmid, 423 A.2d 615, 625-35, (N.J. 1980), appeal 
dismissed, 455 U.S. 100, 102 S. Ct. 867 (1982). 

287. See supra text accompanying notes 278-83. 

288. Frank, 576 A.2d at 257. 

289. 408 U.S. 169, 92 S. Ct. 2338 (1972). 

290. Cf. Widmar v. Vincent, 454 U.S. 263, 271-72 n.10, 102 S. Ct. 269, 275 n.10 
(1981) (university recognition does not amount to official endorsement of ideas of student 
organization). 

291. See Healy, 408 U.S. at 182, 92 S. Ct. at 2346-47. 
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3. Eating Clubs Compared to Fraternities. 


These clubs, each privately owned and operated, offer social, recre- 
ational, and dining activities. Although the clubs exemplify some of 
the characteristics of fraternities, the private eating clubs differ in other 
respects. 


a. Membership 


Students join the five private clubs by participating in a selective 
week-long interview process called Bicker.**? In many ways, Bicker 
resembles fraternity Rush, which fraternities routinely use to obtain 
new members. The eating clubs hold Bicker twice a year; Spring Bicker 
is larger than Fall Bicker. Fall Bicker, which is optional and usually 
restricted to seniors, allows the groups to maintain their size as well 
as orient and prepare new members for the Spring Bicker. Fraternities 
usually hold two Rushes a year, depending upon the size of the chapter 
and the university. Like Bicker, one fraternity Rush, whether held in 
the Fall or Spring, serves as a primary, new-member recruitment; the 
other Rush is optional and varies from chapter to chapter and campus 
to campus. 

In both fraternities and eating clubs, the process is selective; the 
general public is not invited to join the clubs.?** Bickerees or Rushees 
are invited to visit the clubs or fraternities at different parties throughout 
the Bicker or Rush week. After such visits, the members hold meetings 
to evaluate each applicant individually and determine who will be 
invited to join the selective eating club or fraternity. Potential club 
members then receive a bid, which is an invitation to join the club or 
fraternity. 

Like the male fraternities, the eating clubs do not predetermine the 
number of bids that each club will offer; the invitation process varies 
from club to club or campus to campus.” 


b. Dues 


The eating clubs require student members to pay an initiation fee, 
coupled with yearly dues for board and social activities. Students pay 
these fees directly to the individual clubs and not to Princeton Univer- 
sity. Similarly, fraternities require members to pay a one-time initiation 
fee, as well as dues for both local and national membership, board and/ 





292. The non-selective clubs obtain new members through a lottery system. Frank, 
576 A.2d at 246. 

293. See Frank, 576 A.2d at 247. 

294. Female fraternities, on the other hand, participate in an extensively regulated 
campus women’s fraternity rush. Each female fraternity on the college campus is bound 
to extend bids to a certain number or quota of women which all of the women’s groups 
on that campus set collectively. See generally The National Panhellenic Conference, 
supra note 19. 
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or room depending upon the chapter accommodations, and other mis- 
cellaneous fees. Members pay these fees directly to the fraternity which, 
in turn, submits all financial and accounting records to the national 
fraternity and not to the university. 


c. Autonomy from the University 


Princeton, though cognizant of the eating-club system and dependent 
upon the clubs for food service to most undergraduates, does not 
regulate the internal affairs of the clubs. For instance, although some- 
what regulated by the University in terms of administrative paperwork 
and office space, the eating clubs entirely fund the recruitment process 
and merely rent available rooms from the University. Furthermore, the 
University is not responsible for security at the clubs, and does not 
routinely patrol the clubs’ grounds or premises.”*° Likewise, most col- 
leges and universities may place requirements upon the fraternity or 
greek system, but do not attempt to control or monitor the internal 
governance of the fraternity chapter. 


d. Housing 


Although Princeton students, however, rarely reside at the eating 
clubs, fraternities routinely offer housing to their members. Thus, unlike 


many fraternities, the eating clubs do not function as a university 
dormitory. Furthermore, if the eating clubs did provide student housing, 
the New Jersey Supreme Court might have reached a different conclu- 
sion—the New Jersey Law Against Discrimination exempts single-sex 
housing from its reach.?% 


B. The Harvard Final Clubs 


In 1987, Harvard senior Lisa J. Schkolnick?*’ filed with the Massa- 
chusetts Commission Against Discrimination a complaint seeking 
entrance to the Fly Club. The 162 year-old Fly Club is one of the 
traditionally all-male ‘‘final’’ or social clubs for Harvard upperclass- 
men.?** Ms. Schkolnick alleged that the Fly Club, which exhibits many 
characteristics of a fraternity, rejected her membership based on her 





295. Frank, 576 A.2d at 248. 

296. N.J. STAT. ANN. § 10:5-12(g) (West 1976 & Supp. 1991). 

297. In 1989, an organization known as ‘‘Stop Withholding Access Today”’ joined Ms. 
Schkolnick as a plaintiff. 

298. In 1984, Harvard University broke off all formal relationships with its nine all 
male social organizations because the clubs refused to admit women. These clubs, one 
of which is the Fly Club, currently exist on the campus as an unrecognized university 
organization. 
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sex, and thus violated the Massachusetts public-accommodations statute 
prohibiting sexual discrimination.” 

On March 14, 1990, the Massachusetts Commission Against Discrim- 
ination granted the Fly Club’s motion to dismiss for lack of jurisdiction. 
The Commission held that the male-only Fly Club at Harvard University 
did not constitute a place of public accommodation and therefore could 
not be compelled to admit women.*” In arriving at its decision, the 
Commission analyzed whether an organization is truly private or ‘‘if 
its professed private character is a subterfuge for unlawful discrimina- 
tion.’’°*' In order to evaluate effectively whether an allegedly private 
club retains a ‘‘plan or purpose of exclusiveness,’’ the Massachusetts 
Commission outlined a number of factors, including selectiveness in 
membership requirements, existence and utilization of formal member- 
ship procedures, membership control over internal government, public 
funding, public-use of facilities, performance of a public function, and 
business and professional contacts.* This Article analyzes each of 
those factors, and notes the striking similarity between the final clubs 
and fraternities. 


1. Selectiveness in Membership Requirements and Utilization of 
Formal Membership Procedures. 


The Commission centered its analysis of the Fly Club’s membership 
selectivity on the Fly Club’s nature and its recruitment of new members. 





299. Mass. ANN. Laws ch. 272, § 98 (Law. Co-Op. 1980 & Supp. 1991). Massachusetts 
defines a place of public accommodation as ‘‘any place, whether licensed or unlicensed, 
which is open to and accepts or solicits the patronage of the general public . . . .”” Mass. 
ANN. Laws. ch. 272, § 92A (Law. Co-Op. 1980 & Supp. 1991). The statute contains a 
non-exclusive list of facilities qualifying as a place of public accommodation including 
inns, taverns, hotels, restaurants, bars eating places, auditoria, theaters, music halls. Id. 

300. Schkolnick, supra note 251, at 31. Nevertheless, the Commission did voice its 
concern over the possible discriminatory practices of such private clubs: 

It should be emphasized that this decision as to jurisdiction does not constitute 
Commission approval of such restrictive clubs. While the Commission lauds 
the efforts of colleges and universities to foster equality and appreciation of 
diversity among students, it likewise discourages the development, regardless 
of their private nature, of any campus organization that may hinder those 
important goals. Certainly, clubs like the Fly Club that choose to limit their 
social affiliations, on such an arbitrary basis as sex, may hinder those goals. 
But as a commissioner, I am bound, by the precedents of the Supreme Court, 
the federal and state courts, and the decisions of this Commission, as to the 
definition of a place of public accommodation. The Fly Club does not come 
within the definition of a place of public accommodation and therefore does 
not come within the jurisdiction of this Commission 
Id. 

301. Oldham v. Concord Rod and Gun Club, 7 MDLR 1003, 1021 (1984), cited in 
Schkolnick, supra note 251, at 5-6. 

302. Id. See also La. Rev. STAT ANN. § 146 (West 1987 & Supp. 1991) (public 
accommodations statute outlines eight factors including selectiveness of the group and 
existence of formal membership procedures to determine whether an organization is a 
private club). 
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The Fly Club resembles a male fraternity: its constitution specifically 
limits membership to male undergraduate students.*” 

Although Harvard boasts over 2,900 upperclassmen, the Club mem- 
bers invite roughly one hundred male upperclass students to participate 
in ‘‘punch”’ or fraternity Rush. The Ciub selects its new members by 
a process similar to the ancient ‘‘blackball’’ system identified with 
some fraternities: one veto results in loss of a membership bid. The 
clubs actually extend membership bids to approximately twenty of 
these one-hundred upperclass students. 

Despite these membership procedures, the plaintiff claimed that the 
Club did not exercise extensive selection over its members. The Com- 
mission found this part of the plaintiff's argument ‘‘curious;’’ the 
evidence clearly proved that the Club regularly utilized selective and 
discriminating member-selection methods.*“ 


2. Membership Control Over Internal Government. 


The degree to which the members of the Fly Club control their own 
organization, especially in determining who becomes a member, is an 
important factor in determining whether an organization is private.°% 
The student members of the Fly Club, like fraternities, select new 
members, elect and serve as officers, and govern the internal affairs of 
the Club.*°* Six Club alumni members serve on an eight-member ‘‘Coun- 


cil’’ and approve the rules for member selection. These alumni do not 
vote on new members, pay dues to the Club, or perform any official 
function other than advisemer’. 

The plaintiff argued that the participation of these alumni in the 
internal affairs of the Club signified that nonmembers exercise control 
over the government of the organization. The Commission, however, 
dismissed this argument because the alumni serve as alumni members 
and not as collegiate members. Further, the Commission found that the 
total number of alumni, over 1,000, voids any allegation that the Club 
is small. Finally, the Commission emphasized the student control over 
membership and the lack of presumptive control over the Club by 
Harvard University, a government entity, a council of social organiza- 
tions, or members of the general public.°” 





303. CONSTITUTION OF THE FLY CLUB, arts. I, V. 

304. Schkolnick, supra note 251, at 8 n.4, 13. 

305. See, e.g., Nesmith v. Y.M.C.A., 397 F.2d 96, 102 (4th Cir. 1968) (nonmembers 
of the club help solicit applicants for membership); Isbister v. Boys’ Club of Santa Cruz, 
Inc., 707 P.2d, 212, 218 (Cal. 1985) (‘‘boys who join the club have no power in its affairs 
and no control over who else becomes a member’’). 

306. CONSTITUTION OF THE FLy CLUB, arts. V, VI. 

307. Compare Isbister, 707 P.2d at 215 (paid staff runs boys club; thus club members 
have no power over club affairs) with Frank v. Ivy Club, 576 A.2d 241 (N.J. 1980) 
(Princeton University and eating clubs share interdependent relationship so as to transform 
private eating club into public accommodation). 
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3. Public Funding. 


Like a fraternity, the Fly Club has two primary sources of funds for 
its operating budget: the initiation fees and monthly dues of under- 
graduate members and alumni contributions. Similar to its holding that 
nonmembers did not direct or control the internal governing, the 
Commission refused to find that alumni contributions constituted public 
funding. 


4. Public Use of Facilities. 


Only members attend member-selection meetings and other official 
meetings. Additionally, only members reside in or have access to the 
Club’s house. Normally nonmembers may attend particular social func- 
tions only if they have been invited. For instance, members escort non- 
members to major social functions. Furthermore, the Commission found 
no evidence that nonmembers regularly participate in Club activities 
such as ‘‘punching’’ or membership selection.*°® The Commission held 
that the Club does not regularly open itself to the general public and, 
thus, the Club retained its private nature. 


5. Performance of a Public Function. 


Although Harvard does not officially recognize any of the clubs, it 
does give preference to final club students for a special scholarship 
given to upperclassmen. Nonetheless, the court noted that nonmembers 
are eligible to receive the award, and in fact, had received the schol- 
arship for the past six years. Also, although club members receive 
special access to a garden on the Harvard campus, Harvard University 
has relegated the clubs to the status of non-recognized organizations. 
Harvard does not mention the Fly Club in any University publications 
and does not allow the Club to benefit from any of the University 
support services, such as the campus telephone system, the campus 
police, or campus mailboxes. The Ivy Club does not have access to the 
University’s nonprofit mailing permit, alumni records, or mailing lists. 

This lack of affiliation with the University led the Commission to 
find that the final clubs have no ‘‘meaningful interaction with the 
university.’’*°° The Commission contrasted the autonomy of Harvard 
final clubs with the interdependent relationship between the eating 





308. Compare Roberts v. U.S. Jaycees, 468 U.S. 609, 621, 104 S. Ct. 3244, 3251 (1984) 
(non-members regularly participate in a substantial portion of activities that are significant 
in members’ decision to associate with one another, including community programs, 
awards ceremonies, and recruitment meetings) with Board of Dir. of Rotary Int’l v. Rotary 
Club of Duarte, 481 U.S. 537, 547, 107 S. Ct. 1940 (1987) (local club required to admit 
members of all other Rotary Clubs to meetings; members encouraged to invite business 
associates to meetings, joint meetings with other organizations, and coverage of meetings 
and activities in local newspapers). 

309. Schkolnick, supra note 251, at 26. 
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clubs and Princeton University and concluded that the Harvard final 
clubs did not fall under the state public-accommodations law. 


6. Business and Professional Contacts. 


Over ninety percent of Fly Club members fail to list club membership 
on their resumes, reveal their membership to potential employers, or 
use their Club affiliation as a contact during job applications.*° The 
Commission, however, refused to place great weight on these factors, 
since ‘‘[t]he concept of ‘networking’ is an intangible one.’’*"! Instead, 
pursuant to New York State Club Association v. New York City,*? the 
Commission focused on the scope of the Club’s business activities. 
Because the Club did not participate in any business or professional 
activities, the Commission found that the Club did not serve a public 
function and thus could not be subjected to the Massachusetts public- 
accommodations law. 


VI. TRADITIONAL SINGLE-SEX FRATERNITIES ON COLLEGE CAMPUSES 


The Supreme Court decisions in New York State Club, Roberts,?"* 
and Rotary International,*** and the state decisions in the California 
and Ivy League cases uphold a state’s or city’s right to prohibit certain 
private clubs from maintaining single-sex status. Although none of 


those cases directly addresses the activities of greek organizations, the 
cases provide insight into how a court might resolve a fraternity’s claim 
to single-sex membership. Although these cases do pose some negative 
implications for fraternities, fraternities must continue to assert both 
federal constitutional protection under the First Amendment and state 
exemption from public-accommodations laws.*'® 





310. The Commission ordered this survey of the club members, including alumni, in 
order to analyze this issue effectively. Over two-thirds of the Fly Club resonded. Hauser, 
supra note 23, at 6. 

311. Schkolnick, supra note 251, at 28. 

312. 487 U.S. 1, 108 S. Ct. 2225 (1987). 

313. Schkolnick, supra note 251, at 29. 

314. 481 U.S. 537, 101 S. Ct. 1940 (1987). 

315. 468 U.S. 609, 104 S. Ct. 3245 (1984). 

316. In 1988, the National Panhellenic Conference adopted the following Statement 
on Single-Sex Fraternities: 

WHEREAS, The women’s fraternities of National Panhellenic conference were 
created to provide students with social organizations which are uniquely their 
own and provide an intimate, family-like structure, and 

WHEREAS, The right to associate privately for a lawful purpose is protected 
by the Constitution of the United States under both the First and the Fourteenth 
Amendments, and 

WHEREAS, Membership in women’s fraternities is by invitation only to selected, 
qualified students, and 

WHEREAS, Women’s fraternities are private, not-for-profit organizations which 
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A. Factors Relevant to Maintaining a Single-Sex Status 


An analysis of the foregoing cases provides guidance to fraternities 
seeking to preserve the single-sex status of the organization. Selectivity 
in membership and the exclusion of nonmembers from participating in 
ritualistic aspects of the fraternity seem to be the primary factors upon 
which courts will focus. Other factors relevant to the decision include 
size of the fraternity and the family-like relationship of the fraternity. 
Fraternities seemingly fall under the constitutional protection because 
they exhibit most of these characteristics. Nonetheless, fraternities must 
continually emphasize these factors. 


B. Recommendations to Preserve the Single-Sex Status of 
Fraternities 


1. Abolish Auxiliary Little-Sister and Big-Brother Organizations. 


‘‘Little-sister’’ groups are auxiliary women’s groups organized by 
some local men’s fraternity chapters on college campuses. Likewise, 
‘‘big-brother’’ groups are auxiliary men’s groups organized by some 
local women’s sororities on college campuses. The groups are com- 
pletely independent of the national fraternity organization, and are 
totally affiliated with the local fraternity chapter.*’? The auxiliary mem- 
bers receive no membership benefits and traditionally participate only 
in the social aspects of the fraternity. 

These auxiliary little-sister and big-brother organizations threaten the 
status of single-sex fraternities. Consider the following hypothetical: a 
female college student sues for membership in a men’s fraternity be- 
cause of her affiliation with the fraternity through a little-sister group. 
This young woman works with the group, participating in activities 
with the members and assisting in the success of the local chapter, yet 
possesses no right to vote in meetings or participate in the fraternity’s 
direction or administration. She claims that limitation of her involve- 
ment to the little-sister group constitutes a sexist discrimination in 
membership. 

Based on Roberts and Rotary International, a court might conclude 
that the fraternity did not preserve its ‘‘high degree of selectivity’’ of 
membership and ‘‘seclusion from others in critical aspects’’ of the 
operation of the fraternity and thus might force the fraternity to admit 
women. A court might reach this potentially devastating result if it 





are self-supporting; therefore, be it 
RESOLVED, That the women’s fraternities of National Panhellenic Conference 
have the right to confine their membership to women and that their right to 
exist as single-sex organizations shall not be abrogated by any governmental 
agency or action. 
317. See Bob Curry, Little Sisters: Time For a Change, THE FRATERNITY NEWSLETTER 6 
(1989). 
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perceives that the fraternity chapter and its little-sister organization 
function as a common unit, that is, the fraternity imposes similar 
requirements on both little-sister non-members and fraternity members. 

For instance, both members and non-member little sisters are often 
required to participate in rush and pledging, pay dues and operate 
under a budget,*"* serve as officers, conduct initiation, wear fraternity 
jewelry and sportswear, and fulfill fraternity-house duties. Additionally, 
a male fraternity usually maintains control over its affiliated female 
group. For example, the local fraternity chapter, through a vote of its 
male membership, retains full power to create, alter, and terminate the 
little-sister organization, its constitution and its bylaws as well as to 
disapprove of the activities of the little-sister organization. The local 
fraternity chapter typically exercises control over the selection of little- 
sister members,*’° requires the structured meetings to be held in the 
fraternity house, and even proudly displays the little-sister composite 
pictures next to those of the fraternity composite pictures at the chapter 
house. 

In light of these factors, a court may determine that the fraternity 
exercised significant control over the organizational structure, member- 
ship, and function of the affiliated little-sister organization. Thus, the 
court may conclude that a fraternity has not clearly distinguished 
between the membership experience of little sisters and that of fraternity 
members. 

In an effort to safeguard the single-sex nature of fraternities, the 
National Interfraternity Conference, as well as national/international 
men’s and women’s fraternities,*2° and even some colleges*?’ are en- 





318. Sometimes the fraternity chapter bills the little sisters for a pledge or initiation 
fee prior to membership in the little sister organization. Furthermore, both fraternity 
members and little sister nonmembers either pay semester dues directly to the treasurer 
of the fraternity or deposit the dues in a bank account naming the fraternity. 

319. In some chapters, the fraternity members conduct a ‘“‘little sister rush’’ and select 
all the little sister members. In other chapters, a joint committee of fraternity members 
and current little sisters decide and participate in the little sister membership selection. 

320. The Board of Directors of Pi Kappa Alpha, a men’s fraternity, required all local 
PKA chapters to terminate little-sister groups by July 1, 1989. 

Pi Beta Phi adopted the following Statement of Position Regarding Little Sister Organ- 
izations: 

WHEREAS, Women’s fraternities effectively fill the need for women’s program- 
ming on college campuses in a productive way; and 

WHEREAS, On some campuses Little Sister rush is competitive with Panhellenic 
tush and can retard the effectiveness and growth of women’s fraternities; and 
WHEREAS, Little Sister organizations can be divisive of time and energy given 
to women’s fraternities generally and to Pi Phi specifically, and can detract 
from and even supersede membership in Pi Beta Phi; and 

WHEREAS, Little Sister organizations are subordinate associations that often 
involve personal services, the performance of menial tasks, time spent in fund- 
raising for non-philanthropic purposes, and are in conflict with quality use of 
time in pledge education and general chapter programming emphasized by Phi 
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couraging the local fraternity chapters to eliminate these auxiliary 
organizations from the fraternity experience.*?? It is imperative that 
these local chapters implement changes to abolish the auxiliary groups 
immediately. At the very minimum, fraternities must examine their 
relationship with their affiliated little-sister or big-brother organizations 
and attempt to separate themselves from the auxiliary groups so that 





Beta Phi; and 
WHEREAS, Little Sister groups can be inherently sexist in nature, creating 
environments which foster servitude, sexual subservience, and even the possi- 
bility of sexual harassment; and 
WHEREAS, Little Sister organizations could jeopardize the status of single sex 
Greek organizations; 
THEREFORE BE IT RESOLVED: 
That Pi Beta Phi National Fraternity does not endorse Little Sister organ- 
izations and encourages its members to deemphasize such affiliations; 
That Pi Beta Phi chapters work cooperatively through Panhellenic and 
Interfraternity Council to plan shared service projects, joint homecoming 
and Greek Week participation, and social mixers which provide oppor- 
tunities for friendships and social interaction between men and women; 
That Pi Beta Phi chaptes examine social programming to determine if it 
is meeting the needs and goals of the chapter and its membership and, 
if not, to implement creative changes. 

321. The University of Oregon and Northern Illinois University have mandated that 
fraternities eliminate little-sister groups. 

322. The National Interfraternity Conference, the governing body of the 59 men’s 
coilege social fraternities, adopted this resolution to abolish little-sister organizations on 
December 5, 1987. 

WHEREAS, the National Interfraternity Conference believes sororities and women’s 
fraternities offer excellent opportunities for women to share a fraternal experi- 
ence, and 

WHEREAS, auxiliary women’s groups organized by men’s fraternity chapters, 
commonly referred to as ‘‘little sisters’’ are inconsistent with the concept and 
philosophy of separate and equal women’s fraternities, and 

WHEREAS, the National Interfraternity Conference believes that these groups 
inhibit the accomplishment of chapter goals by: 

* DIVERTING resources of time, effort, and money which are needed for chapter 
uperations and programming; 

* DISTRACTING chapter members in the performance of essential duties, i.e. 
membership recruitment and membership education; 

* INVITING disharmony within the chapter by usurping the roles and respon- 
sibilities of initiated members; 

* WEAKENING the bonds of brotherhood by adversely affecting interpersonal 
relationship within the chapter; and 

WHEREAS, the Fraternity Executives Association and several member fraterni- 
ties have taken a position against auxiliary groups, 

BE IT RESOLVED, that the National Interfraternity Conference and the Presidents 
of its member fraternities believe that ‘‘little sister’? groups are not desirable 
adjuncts to the collegiate chapters of men’s fraternities and urges and recom- 
mends that member fraternities work with their chapters to eliminate the 
programs at the earliest possible time. 

The National Panhellenic Conference, the governing body of the twenty six national 
women’s fraternities, the Fraternity Executives Association, and the Association of Fra- 
ternity Advisors have adopted similar statements. 
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each becomes an independent entity. Moreover, a fraternity must delete 
any part of the local fraternity bylaws or constitution which refers to 
an auxiliary organization.*? Not only do fraternities assume more lia- 
bility for sponsoring, recruiting, or actively managing an auxiliary 
group,°** but more importantly, courts may view these students as 
actual members of the fraternity chapter because they enjoy all the 
benefits, responsibilities, and advantages of membership in the frater- 
nity that the initiated members do—regardless of sex. The fraternity 
must ensure that the little-sister or big-brother organizations remain as 
independent as possible from the fraternity. Otherwise, the little sister 
or big brother may suddenly become a fraternity member in the eyes 
of the law. 


2. Establish an Equivalent Number of Male and Female Fraternity 
Chapters on Each College Campus. 


As recognized in Roberts and Rotary International, First Amendment 
associational rights are not absolute, but must be balanced against a 
state’s compelling state interest.*?° Although the Jaycees succeeded in 
being classified as an expressive association, the Court nevertheless 
forced the Jaycees to admit women to their organization because of the 
state’s overwhelming need to eliminate sexual discrimination. States 
possess a compelling interest in eradicating gender discrimination, 


especially in abolishing discrimination in educational institutions. In 
fact, some universities have advanced that rationale when choosing to 
eliminate the fraternal system entirely. This Article maintains, never- 
theless, that single-sex fraternities do not discriminate against the 
opposite sex. 

The judiciary has often emphasized equality when justifying enforce- 
ment of the right to associate freely with others for social, political, 
and business purposes.*?° Both male and female single-sex fraternal 
organizations are present on most college campuses. Male students have 





323. Some fraternity bylaws include the office of little sister chairman who serves as 
a liaison between the fraternity and little sister organization. 

324. If the auxiliary organization is integrally connected to the fraternity, the court 
may compel the fraternity to assume liability for conduct of the little sister members. 
Because of the intertwined relationship between fraternities and little sister organizations, 
the fraternity may then be responsible for injuries that occur at or after little sister events 
to the same degree that liability would be imposed if it were the fraternity’s own party 
or event. 

325. Rotary Int’l, 481 U.S. at 549, 107 S. Ct. at 1948; Roberts, 468 U.S. at 623, 104 
S. Ct. at 3252. 

326. See Brown v. Board of Educ., 347 U.S. 483, 494, 74 S. Ct 686, 691 (1954) (citing 
negative effects of exclusion of minorities on their self image and achievement to justify 
conclusion that states must desegregate public schools); Catherine M. Goodwin, Chal- 
lenging the Private Club: Sex Discrimination Plaintiffs Barred at the Door, 13 Sw. U.L. 
REv. 237, 271 (1982) (depriving individuals of the right to participate fully in particular 
social institutions will diminish individual’s self image). 
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the opportunity to choose one of many male fraternities; likewise, 
female students may join one of several female fraternities. As a result 
of the ample membership opportunities, college students will not be 
harmed or stigmatized, nor will students suffer the pain and humiliation 
of being excluded, solely because of their sex, from a private club 
whose membership comes primarily from the university. 

Courts may reach an opposite conclusion, however, if only fraternities 
of one sex are present on a college campus. The more common example 
today is male fraternities without corresponding female fraternities at 
coeducational campuses. In such situations, women may feel stigma- 
tized and deprived of the opportunities available to men. Moreover, 
courts may find a compelling state interest in eliminating sex discrim- 
ination if only one sex receives the benefit of fraternity membership. 
As a result, national fraternal organizations must agree to establish and 
maintain an equivalent number of male and female fraternity chapters 
on college campuses. 


3. Encourage Single-Sex Housing. 


An analysis of many state public-accommodations statutes reveals an 
exemption for single-sex housing.*?”? For instance, the New Jersey Law 





327. See, e.g., CONN. GEN. STAT. ANN. § 46a-64(b) (West 1989); Haw. Rev. Stat. § 489- 
4 (Supp. 1990) (public accommodations exemption for separate single sex facilities based 
upon ‘‘bona fide requirement to protect personal rights of privacy’’); ILL. ANN. Stat. ch. 
68, para. 5-103 (Smith-Hurd 1989) ; Kan. Stat. ANN. § 44-1018 (1986); Ky. Rev. Star. 
ANN. § 344.130 (Michie/Bobbs-Merrill 1983 & Supp. 1990); MINN. Stat. ANN. § 363.02(2)(a) 
(West 1966 & Supp. 1991) (public accommodations statute which prohibits sexual dis- 
crimination does not apply to ‘‘rooms in a temporary or permanent residence home run 
by a nonprofit organization, if the discrimination is by sex’’); N.M. Stat. ANN. § 28-1- 
9(D) (1987 & Supp. 1990); N.Y. Exec. Law § 296 (286) (McKinney 1982 & Supp. 1991) 
(public accommodations statute does not apply to ‘‘the rental of rooms in a housing 
accommodation which restricts such rental to individuals of one sex: or shall not ‘‘restrict 
the rental of rooms in school or college dormitories to individuals of the same sex‘‘); 
Onto Rev. Cope ANN. § 4112.02 (K) (Anderson 1980 & Supp. 1990) (public accommodation 
statute shall not bar ‘‘fraternal organization which, incidental to its primary purpose, 
owns or operates lodging for other than a commercial purpose, from limiting the rental 
or occupancy of the lodgings to its members or from giving preference to its members‘‘); 
Pa. Cons. Stat. ANN. tit. 43, § 955 (i) (2) (Purdon 1990) (fraternal organization may give 
housing preference to fraternity members as is calculated to promote the fraternal 
principles for which it is established or maintained); R.I. Gen. Laws § 11-24-3.1 (1981) 
(public accommodations statue which prohibits sexual discrimination shall not ‘‘be 
construed to mandate joint use of restrooms, bath houses, and dressing rooms by males 
and females‘‘); S.D. Copiriep Laws ANN. § 20-13-22.1 (4) (Supp. 1990) (public accom- 
modations statute which prohibits sexual discrimination dces not apply to ‘‘[sJocial 
fraternities or sororities, the active membership of which consists primarily of students 
in attendance at institutions of higher education, where living quarters are provided to 
members‘‘); TENN. CODE ANN. § 4-21-602(a)(4) (Supp. 1990) (public accommodations 
statute which prohibits sexual discrimination does not apply to ‘‘the rental of housing 
accommodations of single-sex dormitory rental properties, including, but not limited to, 
those dormitories operated by higher educational institutions‘); W. Va. CopE § 5-11-19 
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Against Discrimination does not apply to ‘‘a public accommodation 
which is in its nature reasonably restricted exclusively to individuals 
of one sex’’ or to real property which is planned for occupation 
exclusively by persons of one sex. As a result, fraternities should 
attempt to provide members with single-sex housing whenever possible. 
Moreover, a college fraternity that permits its members to live together 
in the fraternity house more closely resembles a constitutionally pro- 
tected familial relationship as outlined under the intimate association 
branch of the First Amendment. Thus, fraternities on college campuses 
which house a large percentage of their student members will more 
likely survive constitutional attack than those fraternal organizations 
without single-sex housing. 


4. Emphasize Single-Sex Programming. 


Fraternities should seek to emphasize their single-sex nature through 
programs specifically geared to a specific gender. In fact, the Supreme 
Court advanced this rationale in New York State Club*?? in which 
Justice White, writing for the majority, noted that an individual club 
may be constitutionally protected if its particular purpose is so distinctly 
private that admitting an outsider would violate its members’ rights: 


It is conceivable, of course, that an association might be able to 
show that it is organized for specific expressive purposes and that 


it will not be able to advocate its desired viewpoints nearly as 
effectively if it cannot confine its membership to those who share 
the same sex, for example, or the same religion. ‘‘**° 


Fraternities already emphasize the development of the individual; 
this careful attention to developing the male or female individual has 
strong educational value. Because of the differences between men and 
women, fraternity programming often centers around issues affecting a 
specific gender. The purpose of such programming is to teach, develop, 
and educate young adults who are exploring their emotional and phys- 
ical maturity in college. Often, the addition of the opposite sex would 
inhibit intimate discussion of issues such as date rape, eating disorders, 





(1990) (public accommodations statute shall not ‘‘prohibit a private club not in fact open 
to the public, which as an incident to its primary purpose or purposes provides lodgings 
which it owns or operates for other than a commercial purpose, from limiting the rental 
or occupancy of such lodgings to its members or guests of members or from giving 
preference to its members or guests of members‘‘); Wis. STAT. ANN. § 101.22(9)(b) (West 
1988 & Supp. 1990) (public accommodations statutes does not prohibits ‘‘separate dor- 
mitories at higher educational institutions‘‘). 

328. N.J. Stat. ANN. 10:5-12(f), 10:5-12(g)(3) (West 1976 & Supp. 1990). 

329. 487 U.S. 1, 108 S. Ct. 2225 (1987). 

330. Id. at 13, 107 S. Ct. at 2234. See also supra notes 208-11 (noting that state has 
no compelling interest in Roberts and Rotary Int’] if admission of women would hinder 
that club’s purpose). 
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gender roles and individual identity, sexuality and sexual relationships, 
rights, and expectations. National fraternities do not acknowledge little- 
sister or big-brother auxiliary groups because of their detrimental effect 
on these programming efforts of fraternities. Fraternities can assert and 
utilize effectively that same argument to rebut any challenge to their 
single-sex nature. 


5. Eliminate ‘‘Animal House’’ Behavior 


The greek system, which inspired such films as ‘‘Animal House’”’ 
and ‘‘Revenge of the Nerds,’’ continues to be plagued by allegations 
of racism, alcohol and drug abuse, and hazing. Moreover, fraternities 
are increasingly criticized for harboring attitudes that condone sexist 
behavior and perpetuate, if not promote, sexual harassment and stere- 
otypes. The immature and rowdy behavior sometimes exhibited by 
fraternities often results in excessive property damage, personal injury, 
and, in some cases, death. Clearly, the future of fraternities is at stake 
as, one by one, a string of scandals at fraternity houses across the 
country brings pressure for reform of greek letter societies.**" 

A fraternity can, and should, be a positive and rewarding experience 
for undergraduate college students. Unfortunately, however, some fra- 
ternities have not fostered such feelings. Despite anti-hazing and alco- 
hol-restriction laws passed by many state legislatures, problems continue 
to permeate male fraternity houses on college campuses — and public 
patience is running out. In attempt to correct these negative aspects of 
fraternities, universities as well as society seek any means available, 
including entirely eliminating fraternities or forcing them to become 
co-educational.*** By failing to correct this abusive and self-destructive 
behavior, fraternities are, in effect, giving universities carte blanche to 
impose coeducational membership or terminate fraternities altogether. 


VII. CONCLUSION 


In Roberts and Rotary International, the Supreme Court articulated 
standards to determine whether a club’s right to the expressive and 
intimate association is constitutionally protected under the First Amend- 
ment. A fraternity fulfills these standards. To strengthen their argument, 
however, fraternities should invoke Title IX, in which the United States 
Congress specifically ensured that federal law does not interfere with 
the gender selection of members in single-sex fraternities at publicly 
funded institutions. 





331. Tom Krattenmaker, Drinking Death Stirs Many Frats to Close Bars and Bring 
Back Adviser, L.A. Times, March 5, 1989, at 28 (detailing fraternity-related drinking 
death at Rutgers University, fraternity cocaine distributing at the University of Alabama, 
and fraternity hazing injuries at the University of Lowell in Massachusetts and the 
University of Delaware). 

332. See supra notes 4-8 and accompanying text. 
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State public-accommodations laws, however, prohibit private clubs 
such as the Jaycees, Rotary, and Lions Clubs from discriminating on 
the basis of sex. Nevertheless, if they are distincly private and possess 
no business purpose, such clubs may be shielded from the statutes. A 
fraternity is a distinctly private organization that evidences no business 
purpose or conduct whatsoever. Furthermore, because the public-ac- 
commodations laws represent state action, any analysis of whether a 
fraternity falls under such laws is subject to the mandates of the United 
States Constitution, including the right to freedom of association. 

How the Supreme Court will react to a challenge to single-sex 
fraternities under a state public-accommodations law remains to be 
seen. If courts advance the rationale of the Princeton eating-clubs 
decision, members of many private social organizations like fraternities 
and sororities will be deprived of their right to freedom of association 
by the mere presence of any tenuous relationship with a surrounding 
public entity, whether a university, municipality or other organization. 
Frank threatens the membership practices of fraternities across the 
United States. 

An institution as old as the United States itself, the fraternity reflects 
American society, and therefore must be flexible enough to change as 
our country changes. Although the current trend in society is toward 
a completely gender-neutral environment, fraternities must retain their 
tradition of a single-sex organization based upon intimate relationships. 
A fraternal organization that is unrestrictive in its recruiting practice, 
that seeks inclusivity as distinguished from exclusivity, and that desires 
a large membership will not likely be able to maintain its freedom of 
association under the First Amendment. In order to survive in the 
1990s, single-sex fraternities must emphasize standards of selectivity, 
maintain the continual protection of private and ritualistic aspects of 
the fraternity, eliminate little-sister and big-brother auxiliary groups, 
establish an equivalent number of male and female fraternities chapters 
on each college campus, stress single-sex programming and housing 
options, eliminate their ‘‘animal house’’ image, and attempt to remain 
as autonomous of the university as possible so as to avoid an ‘“‘inter- 
dependent relationship’’ with the university. 
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I. INTRODUCTION 


In 1862, President Lincoln signed legislation creating land-grant 
universities.‘ These universities were originally devoted to research 
on-campus and teaching in agriculture and the mechanical arts. The 
Cooperative Extension Service (CES) was established to work in con- 
junction with land grant universities to help disseminate the fruits of 
this research to the working community.” Because of its close rela- 





1. Morrill Act, 7 U.S.C. §§ 301-308 (1988). 
2. CES was established in 1914 by the Smith-Lever Act, 7 U.S.C. §§ 341-349 (1988). 
For a discussion of the establishment of CES see infra part II. 
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tionship to university research, CES has been at the center of a 
hurricane of monumental technical and social change since its crea- 
tion. While CES traditionally assisted agricultural audiences, recently 
it has broadened its focus to aid nonagricultural businesses and fam- 
ilies to adapt to new ideas and technology.‘ The demands faced by 
CES in this endeavor have been tremendous. For example, in fiscal 
year 1990 Wyoming CES had over 564,000 individual contacts, a fifty- 
six percent increase over contacts in 1987.° 

Unlike other major governmental institutions, CES has handled this 
hurricane—which shows no signs of subsiding—wiihout significant 
legal confrontation.* However, changes in CES’s internal and external 
environment may signal an end to this period of quiescence.’ Inter- 





3. For a history of CES see WAYNE D. RASMUSSEN, TAKING THE UNIVERSITY TO THE PEOPLE 
(1989) [hereinafter RasMusSsEN]; Ovip Bay, U. S. Dep’T oF AGRICULTURE, How Our TEAM SENT 
Us To THE Foop Super Bow. (1981). For a critical discussion of the evolution of land-grant 
institutions away from their initial charges of developing and extending practical knowledge, 
see George R. McDowell, Land-Grant Colleges of Agriculture: Renegotiating or Abandoning 
a Social Contract, 3 Cuoices, Second Quarter 1988, at 18. 

4. The growing educational effort is illustrated by 45 separate proposals in agricultural 
marketing and profitability, human capital and economic well-being, leadership and com- 
munity development, and economic development, used to develop the fiscal years 1988- 
91 plan of work for University of Wyoming CES. UNiversiry oF WYOMING COOPERATIVE 
EXTENSION SERVICE, WRITING COMMITTEE DRAFTS FOR USE IN DEVELOPING FY 1988 PLANS OF 
Work (1987) [hereinafter ComMMITTEE Drarts]. See also STEVEN G. JACOB ET AL., COLLEGE OF 
AGRICULTURE, PENN STATE UNIV., AGRIC. EXTENSION & RESEARCH STATION, Pus. No. 224, CrrizEN 
Use oF COOPERATIVE EXTENSION IN PENNSYLVANIA: AN ANALYSIS OF STATEWIDE SURVEY DATA 
(1991) [hereinafter PENN] (‘‘[W]hile the proportions of farm and nonmetropolitan households 
using extension were greater than the percentage of all nonfarm and metropolitan household 
users, and the increases between 1980 and 1990 were greatest among the traditional 
audiences, the vast majority of the clientele of Penn State Cooperative Exgtension were 
neither farm nor nonmetropolitan. Nonfarm users outnumbered farm users by almost three 
to one even in agriculture and natural resource program use; in most other areas the ratio 
of nonfarm to farm household users was even higher.’’) 

5. Compare UNIVERSITY OF WYOMING COLLEGE OF AGRICULTURE COOPERATIVE EXTENSION, 
ANNUAL ACCOMPLISHMENT REPORT FY-1990 (1990) [hereinafter ACCOMPLISHMENT] with UNIVER- 
SITY OF WYOMING COLLEGE OF AGRICULTURE, VisTAs, March 1988, at 4. Individual contacts 
can involve multiple interacts with a single individual or household. In Pennsylvania an 
estimated 773,000 households were served by Penn State Cooperative Extension in 1990, 
an increase of 42 percent from ten years earlier. PENN, supra note 4, at 10. 

6. Neither CES nor universities have been immune from the social upheaval created 
by the Civil Rights Movement. See, e.g., Wells v. Hutchinson, 499 F. Supp. 174 (E.D. Tex. 
1980) (Title VII action against Texas Agricultural Extension); Wade v. Mississippi Cooper- 
ative Extension Service, 372 F. Supp. 126 (N.D. Miss. 1974), aff'd in relevant part, 528 
F.2d 508 (5th Cir. 1976) (class action against Mississippi Cooperative Extension). See also 
Estelle A. Fishbein, New Strings on the Ivory Tower: The Growth of Accountability in 
Colleges and Universities, 12 J.C. & U.L. 381 (1985). 

7. See Neary v. Regents of the Univ. of Cal., 278 Cal. Rptr. 773, (Cal. Ct. App.) 
petition for review granted, 810 P.2d 997 (Cal. 1991) discussed in Gail Diane Cox, A First 
for ‘Scholar Malpractice,’ Nat’. L.J. Oct. 3, 1988, at 3; Michael Traynor, Defamation 
Law: Shock Absorbers for Its Ride Into the Groves of Academe, 16 J.C. & U.L. 373 (1990) 
(plaintiff awarded a seven million dollar libel judgment against the University of California 
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nally, CES has targeted new audiences and broadened its subject- 
matter offerings, while utilizing the same or decreased resources.® 
During this transitional period, extension professionals have been 
asked to address subjects for which they are not specifically trained, 
increasing the potential for misinformation. 

Externally CES faces three legal challenges. First, the United States 
is becoming an increasingly litigious society.° Extension’s traditional 
clients are not immune to this trend. Moreover, new clients may not 
feel any particular allegiance to extension which might temper their 
decision to sue. Second, the doctrine of sovereign immunity (which 
protected all state institutions including state universities for many 
years) has been eliminated or severely modified.*° Courts’ hostility 





and three researchers); Meier & Son v. Fullmer & Weaver, No. 113-246 (Laramie County, 
Wyo. Dist. Ct., Jan. 3, 1990), described in Seed Companies Win $4.29 Million from UW, 
Casper STAR TriB., Nov. 17, 1989, at B1. (Federal district court jury found University of 
Wyoming Seed Certification Service negligent in a lawsuit concerning infected seed pota- 
toes. The court later reduced the judgment to slightly more than three million dollars). 

8. See H.R. Rep. No. 99-271 (I), 99th Cong., 1st Sess., reprinted in 1985 U.S.C.C.A.N. 
1103, 1219 (decline in federal CES spending in real dollars). The National Priorities Policy 
Task Force identified eight national priority initiatives for action ‘‘signal[ing] a change in 
direction and creat[ing] a new agenda to adress the future. ..: Alternative Agricultural 
Opportunites [;] Building Human Capital [;] Competitiveness and Profitability of American 
Agriculture[;] Conservation and Management of Natural Resources[;] Family and Economic 
Well-Being[;] Improving Nutrition, Diet and Health[;] Revitalizing Rural America [; andj 
Water Quality.”” U.S. Drp’r oF Acric. EXTENSION SERV., PROGAM AID No. 1418, SERVING 
PEOPLE IN NEED, COOPERATIVE EXTENSION AT THE 1890 LAND-GRANT UNIVERSITIES 1 (1988). 

In Wyoming, the strategic planning committee, appointed in 1987 to assess Wyoming 
CES, noted that the program budget had ‘‘declined more than $613,000 after adjusting for 
inflation, and not accounting for reversions from the budget due to recent budget cuts.”’ 
UNIVERSITY OF WyO. COLLEGE OF AGRIC., COOPERATIVE EXTENSION SERV., PRIORITIES FOR PEOPLE, 
STRATEGIC PLANNING FOR MEETING THE NEEDS OF WYOMING IN THE 1990’s 3 (n.d.) [hereinafter 
Priorities]. The committee recommended five programming priorities for Wyoming CES: 
“*1) Increasing agricultural competitiveness, profitability, and stability; 2) Enhancing family 
and individual well-being; 3) Developing human resources (with emphasis on leadership 
development); 4) Revitalizing rural Wyoming; and 5) Conservation and management of 
natural resources.’’ It is unclear whether these priorities represent a continuation of existing 
programs or a major re-direction of Wyoming CES activities. The Wyoming committee also 
recommended that funds be set aside for professional development training and retooling. 
PRIORITIES at 15. 

9. WALTER OLSON, THE LITIGATION EXPLOSION: WHAT HAPPENED WHEN AMERICA UNLEASHED 
THE Lawsuit (1991). But see Marc Galanter, Reading the Landscape of Disputes: What We 
Know and Don’t Know (And Think We Know) About Our Allegedly Contentious and 
Litigious Society, 31 UCLA L. Rev. 4 (1983). 

10. State universities and their off-campus activities have often been protected by 
governmental immunity rules. See, e.g., Awe v. University of Wyo., 534 P.2d 97 (Wyo. 
1975) (Immunity of state university from tort action); State v. Morgan, 170 S.W.2d 652 
(Tex. 1943) (State was engaged in ‘‘governmental functions’’ in the operation of Texas A 
& M colege, ‘‘an agricultural experimental station,’’ and was therefore protected by sovereign 
immunity); State v. Hartsough, 790 P.2d 836 (Colo. 1990) (While acknowledging that 
governmental immunity statute is to be strictly construed, the Colorado Supreme Court 
noted that the term ‘“‘hospital’’ should be interpreted according to its ordinary meaning. 
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towards the remaining vestiges of sovereign immunity makes its utility 
as a shield for CES doubtful. Indeed, increasing fee-based program- 
ming makes many CES activities indistinguishable from those pro- 
vided by private entities and, therefore, more susceptible to the same 
claims faced by private providers.*! Third, newly developing theories 
of liability, including educational malpractice, can be easily applied 
to the off-campus educational efforts of CES. Moreover, recent expan- 
sion of existing tort theories, such as negligent misrepresentation and 
professional malpractice, may significantly affect extension’s multiple- 
service activities, which range from diagnosing animal and plant 
diseases to assisting in the preparation of budgets, business plans, 
and product-quality assessments. 

Regardless of the challenges facing CES, there exists a fundamental 
policy question as to whether extension’s activities should be exempt 
from legal liability. The answer to this question revolves, in part, 
around the impact that imposing liability will have on extension’s 
ability to serve the public. 

The primary purpose of this Article is to examine the impact of the 
changing external and internal environment on the liability exposures 
that CES faces.’? The Article has four specific objectives: 1) to examine 
the current structure and authority of CES programs; 2) to categorize 
selected instances in which liability exposure of universities might 





The court held, therefore, that a veterinary clinic affiliated with the state university was 
not a “‘hospital’’ for purposes of permitting an action under Colorado Governmental 
Immunity Act). 

Governmental immunity was eliminated in Wyoming for local governmental entitites by 
judicial action. See Oroz v. Board of County Comm’s., 575 P.2d 1155 (Wyo. 1978). 
Governmental immunity for state agencies was restricted and governmental immunity 
partially restored for local governments by Wyoming’s Governmental Claims Act. Wyo. 
StTaT. § 1-39-101 to -120 (1988). See also Stuart S. SPEISER ET AL., 1 THE AMERICAN LAW 
OF TorTSs 96-102 (1985) [hereinafter AMERICAN TorRTS]; RESTATEMENT (SECOND) OF TorTS §§ 
895B, 895C app. (1991) (Dated summary of the status of governmental immunity rules in 
the United States). 

11. UNIVERSITY OF Wyo. COOPERATIVE EXTENSION SERV., GUIDELINES, PROCEDURES AND POLICY 
FOR STATE-FUNDED COLLEGE OF AGRICULTURE PUBLICATIONS (1989) (pricing guidelines covering 
all Extension publications other than 4-H Organizational Packets and Leader Guides). 
Regarding fee-based programming, the Wyoming Governmental Claims Act provides: ‘‘Any 
immunity in actions based on a contract entered into by a governmental entity is waived 
except to the extent provided by the contract if the contract was within the powers granted 
to the entity and was properly executed.’’ Wyo. Stat. § 1-39-104(a) (1988). 

12. The Article focuses on third party claims against CES. The personal liability exposure 
of agents and specialists is only incidentally examined. Employee claims against CES are 
not discussed. Hetrick v. Pennsylvania State Univ., No. 86-0886, 1988 U.S. Dist. LEXIS 
13963 (M.D. Penn. 1988) (determination that CES employees were federal employees for 
purposes of federal retirement program). Whether for liability purposes CES employees are 
exclusively state employees or joint employees with the county or federal government is 
also not considered. In either case, state CES will be responsible for their actions. But see 
Op. W. Va. Att’y Gen. No. 92 (April 20, 1970) (county extention and home demonstration 
agents are employees of the West Virginia Board of Regents and are not joint employees 
of the county). 
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arise for traditional CES activities; 3) to outline and evaluate the 
impact of several primarily common-law and contract theories of 
liability and recent court rulings on extension’s activities; and 4) to 
discuss some steps to control damage claims. 

This Article begins with a historical perspective of the general nature 
and authority of CES. Some of the principles and policies underlying 
the establishment of CES are also discussed. In section III B, a typology 
of CES’s activities is proposed. Attention is then shifted to the organ- 
izational structure and authority of Wyoming CES. Using the narrow 
state enabling legislation and university administrative rules for 
Wyoming CES as illustrative, the example activities in section III B 
are reexamined to see whether they would be authorized. In section 
IV, several legal theories of liability are outlined. The intent here is 
to be illustrative rather than exhaustive. The emphasis is on only a 
selected list of contract and common-law claims arising out of the 
example activities. Finally, in section V some practical measures to 
limit or control CES’s liability exposures are introduced. 

For convenience, attention is focused on the application of Wyoming 
law to traditional CES activities. However, only passing attention is 
paid to the effects of Wyoming’s governmental-immunity statutes on 
CES’s ultimate liability. State laws on governmental immunity vary 
too much to allow for a productive discussion in this regard. 

While emphasis is given to extension, many of the theories examined 
apply with equal force to extended-education, business-incubator, and 
similar outreach programs conducted by other colleges and universi- 
ties. Moreover, the risk management process described in section V 
applies to all colleges and universities, regardless of whether they 
currently have an outreach program. 


II. THE GENERAL NATURE AND AUTHORITY OF THE COOPERATIVE 
EXTENSION SERVICE 


A. Cooperative Extension Service and Land Grant Universities 


Since the founding of this nation, a variety of private and public 
organizations have sought to extend research-based, practical infor- 
mation to agriculturalists and their families.‘* For example, agricul- 
tural societies were established immediately after the revolutionary 
war to improve agricultural production. Societies like the South Car- 
olina Society for Promoting and Improving Agriculture and the Phi- 
ladelphia Society for Promoting Agriculture, both created in 1785, 
furnished speakers, sponsored fairs, awarded prizes, and published 
agricultural journals.* Similarly, during the winter months, farmers’ 





13. RASMUSSEN, supra note 3, at 31-39; Sanders, A Brief History, in THE COOPERATIVE 
EXTENSION SERVICE 13-14 (H. Sanders ed., 1966) [hereinafter SANDERS]. 
14. RASMUSSEN, supra note 3, at 18; SANDERS, supra note 13, at 13-14. 
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institutes, established in the nineteenth century, sent successful prod- 
ucers and professionals from the state universities and agencies 
throughout the state to instruct agriculturalists and their families.*® A 
number of states appropriated money to their agricultural colleges or 
state boards of agriculture to finance these institutes. By 1890, farmers’ 
institutes had been established in twenty-six states.*® 

Federal involvement in the extension idea was formally established 
by the Smith-Lever Act of 1914,’” one of three major federal initiatives 
which established and empowered state land-grant universities. The 
first major federal initiative was the enactment of the Morrill Acts of 
1862 and 1890.'* The Morrill Act of 1862 granted states either public 
lands or equivalent scrip to help finance the establishment of new 
agricultural and mechanical colleges. The Morrill Act of 1890 provided 
continuing funding to the newly created land-grant institutions. While 
the 1890 Act prohibited racial discrimination in any institution re- 
ceiving funds under the Act, it also permitted states to avoid the 
nondiscrimination requirement if they established separate institutions 
for blacks and whites and allocated the moneys ‘‘equitably’’ between 
the schools.'® Seventeen states established separate institutions (the 
‘*1890 institutions’’) under the second Morrill Act.?° 

While the Morrill Acts created an instrument to teach the agricul- 
tural and mechanical sciences on campus, little scientifically grounded 
agricultural research was available. A number of states sought to fill 
this void by establishing their own agricultural-experiment stations.”' 
The early experiment stations were under the control of a variety of 
state bodies. Some were established as independent state agencies and 
others as adjuncts to state colleges or the state land-grant university.” 

The Hatch Act of 1887 represented a second federal initiative to 
overcome this void and to broaden the responsibilities of the nation’s 
land-grant institutions.?* It authorized the creation and funding of 
experiment stations in connection with the 1862 and 1890 land-grant 
institutions.2* The stations were ‘‘to conduct original research or verify 





15. RASMUSSEN, supra note 3, at 28. 

16. RASMUSSEN, supra note 3, at 28. 

17. 7 U.S.C. §§ 341-349 (1988). 

18. Morrill Act of 1862, ch. 130, 12 Stat. 508 (1862) (current version at 7 U.S.C. §§ 
301-305, 307, 308 (1988)); Morrill Act of 1890, ch. 841, 26 Stat. 417 (1890) (current version 
at 7 U.S.C. §§ 321-326, 328 (1988)). 

19. Morrill Act of 1890, ch. 841, § 1, 26 Stat. 418. 

20. RASMUSSEN, supra note 3, at 24-25. 

21. RASMUSSEN, supra note 3, at 26. The first such experiment station was established 
in Connecticut in 1875 by Samuel William Johnson. 

22. Norwoop A. KERR, THE LEGACY, A CENTENNIAL HISTORY OF THE STATE AGRICULTURAL 
EXPERIMENT STATIONS 1887-1987, 9-21 (1987). 

23. Hatch Act, ch. 314, 24 Stat. 440 (1887) (current version at 7 U.S.C. §§ 362, 363, 
365, 368, 377-379 (1988)). 

24. To protect the experiment station then operating in Connecticut, however, the Act 
did permit states to apply the federal funds to stations which were not attached to land- 
grant institutions. KERR, supra note 22, at 20. 
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experiments ... [on subjects] bearing directly upon the agricultural 
industry of the United States.’’5 The stations were to remain relatively 
independent of their federal funding source. Although the federal 
government could suggest topics of potential interest, the state exper- 
iment stations had exclusive responsibility under the Act to set their 
own research agenda. 

The state experiment stations did play a role in transmitting new 
techniques and technology to the general public. Indeed, experiment- 
station research bulletins and papers were sometimes targeted to those 
interested in adopting new techniques and technology in their homes 
and businesses. However, the limited circulation of these documents 
and the underlying distrust of ‘‘book-learning’’ restricted their utility 
as information-transfer mechanisms for the general public.”® 

Off-campus teaching, the third major federal initiative with respect 
to land-grant institutions, was finally formalized through the Smith- 
Lever Act of 1914.” The Act, as amended, provides: 


Cooperative agricultural extension work shall consist of the de- 
velopment of practical applications of research knowledge and 
giving of instruction and practical demonstrations of existing or 
improved practices or technologies in agriculture, home econom- 
ics, and rural energy and subjects relating thereto to persons not 
attending or resident in said colleges in the several communities, 


and imparting information on said subjects through demonstra- 
tions, publications, and otherwise and for the necessary printing 
and distribution of information in connection with the foregoing; 
and this work shall be carried on in such manner as may be 
mutually agreed upon by the Secretary of Agriculture and the 
State agricultural college or colleges or Territory or possession 
receiving the benefit of this subchapter.”® 


The Smith-Lever Act establishes a partnership between the state 
land-grant educational institutions, participating counties, and the 
federal government.”° The Act is administered at the federal level by 
the United States Department of Agriculture (USDA). It provides 
funding for extension efforts to participating state land-grant institu- 
tions.*° The actual scope of the partnership is defined by memoranda 





25. Hatch Act, ch. 314, § 2, 24 Stat. 440-41 (1887). 

26. RASMUSSEN, supra note 3, at 27. 

27. Smith-Lever Act, ch. 79, 38 Stat. 372 (1914) (current version at 7 U.S.C. §§ 341- 
348 (1988)). 

28. 7 U.S.C.A. § 342 (West. Supp. 1991). 

29. U.S. Dep’T oF AGRIC. EXTENSION SERV., BASIC CHARTER, FACT SHEET (1988). 

30. States under the original Act received $10,000 and an additional sum tied to the 
size of the rural populations. The additional sum was to be matched by each state through 
contributions of the state legislature, counties, colleges, local governments, or individuals. 
7 U.S.C. § 343(b)(1) (1988). 
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of understanding and project agreements between USDA and the 
participating educational institutions (the Tuskegee Institute, and the 
1862 and 1890 land-grant universities). For example, the standard 
memorandum for 1862 institutions requires, among other things, that 
participating institutions establish a ‘‘distinct administrative division’ 
to administer and conduct authorized CES work, that presidents of 
participating institutions and the USDA Secretary or their designees 
develop coordinated plans of work when Smith-Lever or other federal 
funds are involved, and that the USDA conduct all of its extension 
work through the state CES unless ‘‘by mutual agreement it is deter- 
mined [that the activity] can most appropriately and effectively be 
carried out directly by the Department.’’** 

There is no single organizational structure for CES among the 
nation’s land-grant universities.*? Figure 1 shows a hypothetical or- 
ganizational structure for CES. Initial arrangements among USDA, the 
land-grant institution, and the county governments are established 
through memoranda of understanding, project agreements, and con- 
tracts.** Overall responsibility for CES is typically delegated to the 
dean of the College of Agriculture, although a separate CES unit in 
the university, with its own dean or associate university vice president 
for extension, may be created. 

Management of CES frequently is delegated to a separate director 
and one or more associate directors or operations coordinators. State 
specialists may or may not be affiliated with or hold faculty rank 
within individual departments in the College of Agriculture.** Some 
states also employ area specialists who deal with specific subject- 
matter topics for one or more regions within the state. The composition 
and structure of the county CES office usually is tied to the nature of 





31. See infra Appendix A. The memorandum of understanding between the Tuskegee 
Institute or 1890 land-grant institutions and the U.S. Department of Agriculture is included 
in Appendix B. The current agreement between the University of Wyoming and the U.S. 
Department of Agriculture is found in Project AGREEMENT BETWEEN EXTENSION SERVICE, 
USDA AND AGRICULTURAL EXTENSION SERVICE, STATE OF WYOMING (1972). 

32. See, e.g., Clark and Evans, Guidelines for Extension Administration Organization, 
in ADMINISTRATION IN EXTENSION (R. Clark and R. Abraham eds., 1960); Clark, Organization 
for the Work, in SANDERS, supra note 13. The organizational structure for Wyoming CES 
parallels the hypothetical organizational structure in Figure 1. Wyoming CES does not 
currently have specifically named regional subject matter specialists. See also PRIORITIES, 
supra note 6, at 18 (recommended organizational structure for Wyoming CES). 

33. The land grant university and its CES may have a number of memoranda of 
understanding concerning educational programming in place with various state and federal 
agencies. See, e.g., U.S. DEp’T OF AGRIC., MEMORANDUM OF UNDERSTANDING BETWEEN THE 
EXTENSION SERVICE AND THE FARMERS HOME ADMINISTRATION (1991). 

34. Section 6, Unireg. 500 of the University of Wyoming, Rev. 2 (July 8, 1987) (On 
campus cooperative extension faculty given faculty status). See also Section 3, Unireg. 500 
of the University of Wyoming, Rev. 2 (July 8, 1987) (method to adjudicate questions of 
autonomy and jurisdiction over curricula and program areas among academic departments 
within the college of agriculture and the agricultural experiment station and the cooperative 
extension service). 
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the clientele it serves. It is headed by a county director. It may be 
staffed by agents with a variety of subject-matter expertises, including 
agriculture, home economics, 4-H, community development, housing, 
and the environment.** County CES also relies heavily on advisory 
committees and volunteers to carry out their programs. 





35. For a summary of the changing roles and responsibilities of county CES, see U-S. 
Dep’T OF AGRIC. EXTENSION SERV., COOPERATIVE EXTENSION ROLES AND RELATIONSHIPS FOR A NEW 
ERA 54-55 (1990). 








Table 1: Liability I 
University of Wyoming 


Liability Ag CES 
Exposure Cooperative 
Extension 


Products Testing, 
Consulting 
Hazardous Material 
Use of Aircraft, 
Watercraft 
Publications 
Student Alumni 
Assoc. 
Field Trips 
Internships 
Research Grants 
Other Activities 
Equipment Loan 
Equipment 
Borrowed 
Exhibits 
Volunteers 
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B. Principles and Policies Underlying the Smith-Lever Act 


Many of the concerns surrounding extension‘s potential legal lia- 
bility focus on the economic impact if liability is imposed. For ex- 
ample, imposing liability could reduce the funding available to existing 
CES programs,** induce it to charge for its programs and thereby limit 
access,*’ or deter specialists and agents from offering programs where 
liability exposure is particularly high.** While these concerns are 
important, it is equally important to consider whether granting CES 
blanket immunity from damage actions is consistent with the princi- 
ples and policies which underlie the Smith-Lever Act. 

While CES was initially charged with the unique goal of ‘‘diffusing 
... practical information,’’ the principles and policies justifying its 
creation in 1914 were much more varied. First, the Smith-Lever Act 
represented a continuation of the ‘‘democratization’’ of higher edu- 
cation started by the creation of land-grant institutions.*°* CES was 
established to insure an educated rural electorate and develop lead- 
ership skills among the people it served.*° This ‘‘populist’’ principle 
emphasizes the importance of individual producers and households. 
Programmatic decisions were to be bottom-up, giving rural residents 
primary responsibility in determining the content and scope of exten- 
sion’s educational efforts.*1 The Act’s emphasis on ‘‘off-campus’’ 
teaching assured that those who could not afford traditional university 


training would still have access to advanced information and tech- 
nology.*? 





36. The Neary and Meier cases cost the universities involved more than $7 million and 
$3 million respectively. 

37. Budget shortfalls have already caused Wyoming CES to establish a fee-based system 
for all published materails. See supra note 11. 

38. The University of Wyoming stopped all of its seed certification activity immediately 
after losing a multi-million dollar lawsuit in 1989. It quietly restarted certification efforts 
in the spring of 1990. 

39. H.R. Rep. No. 110, 63d Cong., 2d Sess., at 3 (1914) (‘‘[The Act] carries out to the 
farm the approved methods and practices of the agricultural colleges, experiment stations, 
the Department of Agriculture, and the best farmers, and demonstrates their value under 
the immediate environment of the farm itself, thus providing the means by which the 
organized agricultural institutions of the country may be made to serve all the people, as 
should be the case, rather than a limited and privileged few.’’). 

40. The importance of agriculture in America’s democratic framework was emphasized 
by Thomas Jefferson. Thomas Jefferson, The Merits of Agriculture, in 1 THE PEOPLE SHALL 
JupcE 414 (Social Sciences Staff, College of the Univ. of Chicago ed., 1949). 

41. The Country Life Commission, appointed by President Roosevelt in 1908, counselled 
that in developing such programs ‘‘local initiative [be] relied upon to the fullest extent, 
and that federal and even state agencies . . . not perform what might be done by the people 
in the communities.’* RASMUSSEN, supra note 3, at 45. The important role played by advisory 
committees at both the state and county levels illustrates the continuing importance of this 
populist principle. 

42. RASMUSSEN, supra note 3, at vii. The populist nature of CES has been a point of 
controversy since its creation. In Wyoming, for example, several counties allegedly under 
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Second, the legislative history of the Smith-Lever Act also incor- 
porates the ‘‘expert’’ model which underlies much of traditional 
higher education and which was also used by some progressives at 
the turn cf the century to justify creation of the early administrative 
agencies.** CES here is essentially a one-way funnel, insuring that the 
latest and best technologies and practices, developed by experts on 
campus and at the experiment stations, would be adopted in rural 
areas.** Decisionmaking under this model is top-down rather than 
bottom-up. A belief in the inherent goodness of technical advancement 
and the principle of ‘‘economic efficiency’’ drive the expert model. 
Experts rather than individual producers or households are empowered 
to establish CES’s agenda to accomplish these ends. Efficiency rather 
than consensus is used to judge the effectiveness of the program. 

Third, the history of early extension activities in the United States 
demonstrates a desire to counter-balance certain perceived inefficient 
and inequitable forces. Many in the progressive movement were highly 
critical of both government corruption and the untrammelled operation 
of the free market.** For this group, CES was to act as a counterbalance. 
This balance principle has been used to justify a number of educational 
and service activities. For example, prior to extension’s creation, rural 
residents were often victims of fraudulent schemes and practices. The 
North Carolina Experiment Station was established in 1877 as a fer- 
tilizer-testing agency to protect the state’s cotton and tobacco farmers. 


Other state experiment stations soon assumed similar roles in inspect- 
ing nursery stock for buyers and sellers. Similarly, work at the Uni- 
versity of Wisconsin in developing milk-fat tests in 1890 provided a 
scientific means to insure the equitable treatment of milk producers 
in pricing milk.** CES’s continuing work with agricultural coopera- 





the control of large cattle interests refused to hire county extension agents for a number of 
years, doubting the utility of the new grazing practices proposed by extension and believing 
that many of the programs carried out by extension would encourage homesteading and 
reduce available public grazing areas. See LANE, UNIVERSITY OF WYOMING COLLEGE OF AGRI- 
CULTURE, COOPERATIVE EXTENSION SERVICE, HISTORY OF AGRICULTURAL EXTENSION IN WYOMING 
Countigs (n.d.). Ironically current critics argue that the land-grant system has been co- 
opted by large farmers and agribusinesses. See, e.g., J. HIGHTOWER, HARD TOMATOES, HARD 
TIMEs (1973); Berry, A Defense of the Family Farm, in Is THERE A MORAL OBLIGATION TO 
SAVE THE FAMILY Farm? 354 (G. Comstock ed., 1987). 

43. S. DuNcAN-CLARK, THE PROGRESSIVE MOVEMENT 190 (AMS ed., 1972); RASMUSSEN, 
supra note 3, at 41. See also Richard B. Stewart, The Reformation of American Adminis- 
trative Law, 88 Harv. L. REv. 1667 (1975) (alternative theories justifying the creation of 
administrative agencies, including the expert model). 

44. For example, Rasmussen writes: ‘‘While James Bonnen has written that ‘the land- 
grant idea is probably the one original educational idea of this society,’ he has also said 
that ‘the function of a university is not to provide society with what it wants, but what it 
needs.”’’ RASMUSSEN, supra note 3, at 24. Bonnen’s claim reflects a top-down perspective 
where the professional determines the research and teaching agenda, according to some 
neutral professional criteria. 

45. DUNCAN-CLARK, supra note 43, at 207-22. 

46: Wayne D. Rasmussen, Approaching the Twenty-first Century: Lessons from History, 
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tives has been justified not only as a means to capture certain econ- 
omies of scale for producers but also as a way to enhance the economic 
power of their members.*’ This balance principle, therefore, sought to 
level the playing field for producers by establishing a source of 
unbiased information and insuring the availability of necessary serv- 
ices for the state’s citizens. 

It is at least arguable that these three underlying principles—po- 
pulism, efficiency, and balance—do not support the grant of blanket 
immunity to CES. The populist principle, with its emphasis on indi- 
viduals and individual rights, and the progressive’s balance principle 
with its concomitant concern with governmental failure, require that 
CES act in a responsible manner consistent with individual rights and 
liberties. Blanket immunity would be inconsistent with these princi- 
ples.** Similarly, the efficiency principle, focusing on technical ad- 
vancement and economic efficiency, would be frustrated if blanket 
immunity is accepted. Liability rules provide an incentive to public 
as well as private institutions and individuals to adopt reasonable and 
economically efficient standards and procedures when carrying out 
their activities.*° The negligence standard does not make defendants 
insurers; it requires only that they act reasonably in accordance with 
the potential harm involved and the expenditures necessary to avoid 
injury.*° 

Moreover, imposing liability on CES arguably will enhance the 


likelihood of technology transfer. By making CES liable for any dam- 
ages suffered as a result of its activities, clients have a greater incentive 
to utilize the technologies or procedures being promoted.*? Assuming 
that the new technology is economically efficient, imposition of a 
negligence rule on CES would advance the efficiency principle. 





in AGRICULTURE AND RURAL AREAS APPROACHING THE TWENTY-FIRST CENTURY: CHALLENGES FOR 
AGRICULTURAL ECONOMICS 21, 25-26 (R. Hildreth, et al. eds., 1988). 

47. Schrader, Economic Justification, in COOPERATIVES IN AGRICULTURE 121, 131-32 (D. 
Cobia ed., 1989); KNAPP, THE RISE OF AMERICAN COOPERATIVE ENTERPRISES: 1620-1920, 161- 
70 (1969). 

48. See generally BECKER, PROPERTY RIGHTS, PHILOSOPHIC FOUNDATIONS (1977) (Alternative 
theories justifying the creation and enforcement of property rights). 

49. For example, Judge Posner writes in an early article, ‘‘the dominant function of the 
fault system is to generate rules of liability that . . . will bring about . . . the efficient—the 
cost justified—level of accidents and safety.’’ Richard A. Posner, A Theory of Negligence, 
1 J. LeGaL Stub. 29, 33 (1972). See also RicHARD A. POSNER, ECONOMIC ANALYSIS OF LAW (3d 
ed., 1986) [hereinafter Economic ANALYsISs]; STEVEN SHAVELL, ECONOMIC ANALYSIS OF ACCIDENT 
Law (1987). 

50. United States v. Carroll Towing, 159 F.2d 169 (2d Cir 1947). Judge Posner points 
out that the negligence formula is deficient in that it compares the total rather than the 
marginal costs and benefits of avoidance expenditure. ECONOMIC ANALYSIS, supra note 49, 
at 148-49. But see Epstein, A Theory of Strict Liability, 2 J. LecaL Srup. 151 (1973) 
(negligence standard may be inconsistent with individual rights under classical liberal 
principles). 

51. Indeed, the distrust of ‘‘book-learning’’ was one of the early impediments to 
extension. By warranting its activities, CES may overcome this distrust. 





EVOLVING THEORIES IN LEGAL LIABILITY 


III. COOPERATIVE EXTENSION’S ACTIVITIES 


A. Introduction 


While CES expands its programs and services, its basic charge to 
“‘aid in diffusing . . . practical information’’ has remained the same.*? 
In section III. B, a simple typology is introduced which categorizes 
CES’s activities as administrative, educational, service, and hybrid 
regulatory. Examples are given of activities falling within each cate- 
gory and of different types of liability which could arise therefrom. 

A typology is useful for three reasons. First, CES has modified the 
scope and content of a number of its programs. For example, programs 
on pesticide application—originally intended to provide general in- 
formation to agriculturalists—may now require specialists to evaluate 
participants’ qualifications under state certification laws.** A typology 
should help illustrate the changing nature of these responsibilities. 
Second, the educational training and licensing requirements for CES 
personnel may differ significantly depending upon how the activity 
is characterized. For example, a specialist providing general educa- 
tional information on tax or estate planning is less likely to be subject 
to licensing requirements than one who actively assists families in 
developing their own estate or income-tax plans.** Third, liability 
rules may vary depending upon how a court characterizes an activity.* 
An agent or specialist providing specific answers to specific questions 
may be subject to a higher degree of care than one who is conducting 
a general educational program. 

Wyoming CES’s authority to engage in the example activities is 
discussed in section II. C. The issue of authority is important in two 
regards. First, a determination of authority may be essential to justify 
CES engaging in—or a client relying upon it to engage in—a particular 
activity. A university is generally not bound by the unauthorized acts 
of its specialists, provided the acts have not been ratified or apparently 
authorized. Second, while specialists may be authorized to engage in 
a particular activity, they usually must follow certain procedures 
established by university regulations. Failure to follow these proce- 
dures may result in the dismissal of the claim against CES. 


B. A Typology of Extension’s Activities 


1. Administrative Activities. 


Administrative activities involve all preparatory actions prior to 
implementing substantive programs. These include all administrative 





52. 7 U.S.C. § 341 (1988). 

53. Nes. Rev. Stat. § 2-2614 (1990) (Cooperative Extension to schedule regular and 
frequent training for private and commercial applicators and to issue recommendations of 
satisfactory training). 

54. See infra section Ill. B. 7. 

55. See infra section III. B. 2. a. 
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functions undertaken by Directors and also certain routine preparatory 
activities of specialists and agents which do not involve personal 
contact with clientele. 


Example 1: State specialist travels throughout the state to partic- 
ipate in programs hosted by county home extension agents. 
Specialist is involved in an auto accident while driving to a 
program.*® 


Example 2: The State Director of CES approves an educational 
program for farmers on farm labor law.*’ A local community- 
action group complains because a similar education program is 
not conducted for migrant laborers. 


Example 3: A volunteer leader, selected, assigned and supervised 
by the county CES director is charged with sexually assaulting 
a 4-H club member. 


As the first example illustrates, extension specialists and agents 
engage in a variety of preparatory actions—driving to off-campus 
programs, soliciting speakers to make presentations, ordering publi- 


cations, or making arrangements for food, accommodations and meet- 
ing rooms—in carrying out their substantive responsibilities. These 
actions do not involve policy making or highly technical work for 
which no standard of conduct exists. Indeed, allocating liability for 
similar private-sector activities is routinely handled by courts. 

Almost by definition, the activities of CES Directors, illustrated in 
example two, are administrative. These activities include approving 
specific plans of work; allocating personnel; and hiring, training, and 
evaluating agents, specialists, and staff. Often these administrative 
activities involve policy-making decisions having only limited stan- 
dards for evaluation. Therefore, courts have no particular advantage 
in re-assessing these decisions. Moreover, the threat of re-assessment 
could deter prompt action by administrators. 

One of the most significant administrative functions performed by 
Directors is the selection of competent professionals and staff. As 





56. Rivers v. Carpenter, 203 So. 2d 574 (Miss. 1967) (suit by extension worker injured 
in automobile accident). The citations associated with the examples that follow are for 
illustrative purposes only. There is no reason to believe that the particular works cited 
were improperly carried out. 

57. ALAN SCHROEDER, COOPERATIVE EXTENSION SERV., UNIV. OF WYOMING COLLEGE OF AGRIC., 
AND WyomING Dep’T OF AGric., LABOR LAW AFFECTING WYOMING AGRICULTURE (1991); H. 


ROSENBERG & D. EGAN, UNIVERSITY OF CALIFORNIA, Pus. No. 21404, LABOR MANAGEMENT LAWS 
IN CALIFORNIA (1990). , 
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example three illustrates, CES frequently uses volunteers to carry out 
its educational programs.** Improper selection, training, or supervision 
of personnel can lead to significant injuries both to the volunteers 
and to extension’s clientele. While selection, training, and supervision 
of personnel do involve some subjective determinations, the nature of 
the position and the risks involved provide some objective standards 
for courts to use in evaluating Directors’ actions. 


2. Educational Activities. 


Educational activities include programs and written materials de- 
' signed to communicate general information on a particular topic to a 
broad audience. 


Example 4: CES specialists and agents in both Home Economics 
and Agriculture provide programs and materials concerning es- 
tate and income-tax planning. In 1988 a state specialist conducted 
a training program on new safe-harbor capitalization rules for 
breeding cattle.** The specialist did not alert her audience to the 
time limits for modifying 1987 tax returns or conduct a new 
program to inform ranchers of subsequent changes in the rules. 


Example 5: The state farm management specialist annually in- 
terviews suppliers of custom services.®° CES issues a bulletin 
each year summarizing these rates without identifying specific 
cooperators. The specialist is asked by a number of individuals 
to see the data on specific custom operators. 


Finding pure extension-education examples is difficult. It is as- 
sumed for purposes of this typology that three factors distinguish 
educational from service activities: 1) The educational programs are 
aimed at a broad audience; 2) recipients have access to other sources 





58. RASMUSSEN, supra note 3, at 179. In 1987 CES nationally employed more than 
600,000 volunteer 4-H leaders. Id. at 10. As Rasmussen points out, ‘‘[volunteer] workers 
are at the heart of 4-H.”’ 

59. Specialists in the College(s) of Agriculture and Home Economics have developed 
bulletins and reports designed to assist producers and others in estate and income tax 
planning. With respect to changes in the federal income tax code see, WESTERN REGIONAL 
EXTENSION Pus. No. 106, THE TAX REFORM ACT oF 1986, How IT AFFECTS AGRICULTURAL 
PRODUCERS, INVESTORS AND FAMILIES, (H. Ayer & G. Willett eds., 1987); PHiLuip E. HARRIS ET 
AL., NORTH CENTRAL REGIONAL Pus. No. 2, SOUTHERN FARM MANAGEMENT Pus. No. 17, INCOME 
TAX MANAGEMENT FOR FARMERS (1987). 

60. CES specialists frequently prepare enterprise budgets and other cost of production 
estimates for producers. See, e.g., D. AGEE, UNIVERSITY OF WYOMING COOPERATIVE EXTENSION 
SERVICE, Pus. No. B-703R, Custom RATES FOR FARM-RANCH OPERATIONS IN WYOMING—GUIDES 
FOR 1988-89 (1988); D. AGEE, UNIVERSITY OF WYOMING COOPERATIVE EXTENSION SERVICE, PUB. 
No. B-644R, Costs oF PRODUCING Crops WORLAND AREA, WYOMING 1985-86 (1986). 
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of information and services; and 3) users will rely on other profes- 
sionals to carry out the actual work. 

CES educational programs are carried out through a variety of 
mechanisms, each with unique advantages and disadvantages. In ex- 
ample five, the educational activity is accomplished through bulietins. 
Bulletins allow access to a greater number of people but do not provide 
a specific response to particular questions. In addition, bulletins may 
continue to circulate long after the underlying laws or principles have 
changed. 

In both examples four and five, specialists and agents exercise 
considerable technical expertise and discretion. In developing their 
programs and materials, they decide not only what to cover but also 
the degree and best method of coverage. Unlike example two, however, 
there are ‘‘right’’ choices. For instance, an educational program on 
home-canning may teach a variety of home canning methods so long 
as the methods taught are consistent with health and safety require- 
ments. Similarly, a continuing education program, offered to satisfy 
licensure laws, may still cover a variety of topics, provided the 
program satisfies the regulatory agency’s requirements. 

Example four creates a number of problems. First, the audience 
received incomplete rather than improper information. While filing 
deadlines are important, the specialist might reasonably believe that 
procedural questions would be handled by professionals specifically 
employed by audience members. Second, the specialist is supplying 
legal information without necessarily being an attorney. A specialist 
may, therefore, be unprepared to answer specific technical problems, 
and may be seen by some local attorneys as practicing law without a 
license. 


3. Service Activities. 


Example 6: County agents distribute sample crop share leases 
along with a publication explaining their contents.** Agents may 
occasionally help producers complete the forms. 


Example 7: CES establishes Integrated Resource Management 
(IRM) and Pest (IPM) Management Programs in the state. The 





61. In the 1970s the North Central Farm Management Group widely distributed a 
number of lease forms. See, e.g., NCR75 — FIXED AND FLEXIBLE CASH RENTAL ARRANGEMENTS 
(1979); NCR76 — Cash Farm Leases (1979); NCR77 — Crop-SHARE OR Crop-SHARE-CASH 
FARM LEasEs (1979); NCR 106 — IRRIGATION CROP-SHARE OR CROP-SHARE-CASH FARM LEASES 
(1979); NCR 107 — Livestock-SHARE RENTAL ARRANGEMENTS FOR YOUR FARM (1979); NCR108 
— LIVESTOCK-SHARE FARM LEASE (1979); and NCR109 — PASTURE LEASE (1979). 

62. Several states have authorized CES’s participation in these programs statutorily. 
See, e.g., ARIz. Rev. Stat. ANN. § 3-381 (1991) (IPM program); Conn. GEN. STAT. ANN. § 
22-11b (West 1990) (same); N.Y. AGric. & Mkts. Law § 148 (McKinney 1991) (same). 
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specialists heading the programs contract with producers who 
receive services under the programs and agree to allow the public 
onto their property to observe the programs’ operation. Producers 
pay a nominal fee to participate. 


Example 8: The county home economist works with a number 
of home-based businesses to develop business plans. Under a 
new state law the county agricultural agent is required to assist 
troubled borrowers in preparing financial records for use in 
mediation under the state’s agricultural mediation act.** Both are 
frequently asked by lenders to assess borrowers’ management 
ability prior to granting or renewal of their loans. 


Example 9: Farmers and ranchers are encouraged to send plant 
samples to the plant pathology department at the university. 
Specialists identify any diseases and make suggestions to senders 
as to possible treatments. A minimum fee is charged. 


In both examples six and eight the agents probably intend that the 
accompanying publications or discussions with clients will increase 
their understanding about the general nature of leases or financial- 
management tools. However, it is equally likely that recipients will 
disregard the educational content and attempt to apply the form leases 
or management tools to their problems immediately. 

In examples seven and nine, both parties would likely acknowledge 
that service rather than education is the primary objective, though 
some confusion may exist concerning its actual nature. For example, 
clients may believe that the recommendations will achieve particular 
results. However, specialists may be more skeptical, recognizing that 
a particular outcome will depend upon whether the sample was 
properly collected and preserved. 

In both examples seven and eight there is some expectation that 
others will rely on CES’s activities. The demonstration project (ex- 
ample seven) is intended to benefit participating ranchers and also to 
show their neighbors the efficacy of new management techniques. 
Similarly, creditors in example eight are likely to rely on these records 





63. During the 1980s, CES in many states provided financial analysts’ services to 
farmers and ranchers, either as a distinct program or as a part of mediation services. See, 
e.g., IowA CoDE ANN. § 266.36 (West 1989) (creation of financial management services); 
Wyo. Stat. §11-41-105(e) (1988) (CES to provide financial analysts as part of state agriculture 
mediation program). See also Alan Schroeder, Preliminary Survey Results of Cooperative 
Extension Programs in Agricultural Law: Assistance to Financially Stressed Farmers and 
Ranchers (August 1, 1987) (paper presented to a Meeting of Agricultural Economics 
Extension Workers). 
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in determining whether to accept either a business or a workout plan. 
Assessing a borrower’s management ability—the third sentence in 
example eight—is also a service function. The home economist and 
the agricultural agent are being asked to evaluate the borrower’s 
performance formally. However, unlike the mediation example in 
which the workout plan is intended to be given to creditors, the home 
economist and the agricultural agent may be acting here without the 
knowledge or consent of borrowers. 

Agents in example six should not be surprised to find clients 
adopting sample leases without discussion or modification. Parties 
generally assume that the leases being distributed are representative 
of leases in the area. Agents—particularly those assisting farmers in 
selecting and filling out leases—are performing functions similar to 
those performed by attorneys. 

In these cases, agents and specialists exercise some professional 
judgment. While standards exist to evaluate their performance, the 
standards can accommodate a broad range of actions. However, the 
examples in this category differ from example two in that they do not 
involve significant policy determinations: The decision to perform has 
been made; the manner of performance is delegated to the specialist 
or agent; and performance standards exist. 


4. Hybrid Regulatory Activities. 


Certain CES activities involve a mixture of service, educational, and 
regulatory functions. 


Example 10: CES holds programs on pesticide application. At- 
tendance is necessary in order to become a certified applicator 
in the state.® 


Example 11: The College of Agriculture operates the state seed- 
certification laboratory. The College also prepares and distributes, 
through local extension agents, an annual listing of certified seed 
producers.® 


While originally designed to be an educational activity, pesticide 
programs in many states now involve a mixture of education and 
regulatory functions. Although they may not certify applicators spe- 





64. See, e.g., IND. CopDE ANN. § 15-3-3.6-23 (Burns 1990) (Instructions and training in 
pesticide use); Miss. CopE ANN. § 69-23-121 (1990) (same); Nes. Rev. Stat. § 2-2614 (1990) 
(same). 

65. Meier & Son v. Fullmer & Weaver, No. 113-246 (Laramie County, Wyo. Dist. Ct., 
Jan. 3, 1990); PLANT Som AND INSECT SCIENCES DEpP’T, UNIVERSITY OF WYOMING COLLEGE OF 
AGRICULTURE, WYOMING CERTIFIED SEED DIRECTORY, 1987 SEED LisT (1987). 
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cialists are often responsible for recording attendance, preparing and 
grading tests, and developing materials used by certified applicators 
in making diagnostic decisions.© 

Example eleven represents a mixture of regulatory and service func- 
tions. In its regulatory capacity, the College of Agriculture develops 
and implements standards to assure production of high-quality seed 
in the state. In its service capacity, the College warrants the specific 
quality of tested seed. Crop certification affects the price that farmers 
will receive. Moreover, certification provides an important service 
function for buyers by assuring that the purchased seed satisfies 
minimum quality standards. 

Not surprisingly, both examples ten and eleven involve highly 
technical information and the exercise of professional discretion. In 
example ten, specialists provide pesticide applicators with the most 
up-to-date technical information within the time available. In example 
eleven, specialists are expected to employ the latest technology to 
evaluate the quality of the seed. Like in the earlier service examples, 
however, there are some right choices: The information distributed 
can be judged on its accuracy; and the testing procedures can be 
evaluated by standards applicable to both private and public profes- 
sionals. 


C. Organizational Structure and Authority of Wyoming Cooperative 
Extension Service 


1. Organizational Structure of Wyoming Cooperative Extension 
Service. 


Neither the Smith-Lever Act nor the memoranda of understanding 
with the USDA give the land-grant institutions or county governments 
actual authority to engage in extension activities within their states.* 
Most states have enabling legislation authorizing their counties and 
land-grant institutions to carry out specific CES programs.® For ex- 





66. In most jurisdictions, actual certification is carried out by the State Department of 
Agriculture. See supra note 24. In Nebraska, however, the statutes provide: “‘It shall be 
the responsibility of the Cooperative Extension Service to schedule regular and frequent 
training sessions and to issue recommendations of satisfactory training for private and 
commercial applicators completing the training to the Director of Agriculture, who shall 
issue a certificate acknowledging the satisfactory completion of training.’’ NeB. Rev. STar. 
§ 2-2614 (1990). 

67. The Smith-Lever Act provides: ‘‘[T]here may be continued or inaugurated in 
connection with the college or colleges in each State, Territory or possession, now receiving, 
or which may hereafter receive, the benefits of subchapters I and II of this chapter, 
agricultural extension work... .’’ 7 U.S.C. § 341 (1988). This language is permissive 
rather than mandatory. 

68. See, e.g., Coto. REv. STAT. § 23-34-103 (1990); ILL. ANN. Stat. ch. 5, para. 242 §2 
(Smith-Hurd 1975); IND. CoDE § 20-12-42.1-3 (1988); ME. Rev. Stat. ANN. tit. 7, § 191 
(West 1989); Mass. Gen. Laws ANN. ch. 128, § 42 (West 1989); N.M. Stat. ANN. § 76-2-4 
(Michie 1978); R.I. Gen. Laws § 2-3-1 (Supp. 1991); TENN. CoDE ANN. § 49-50-102 (1990); 
Va. CopE ANN. § 3.1-43 (Michie 1983); W. Va. CopE § 18-11-8 (1988). 
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ample, Wyoming counties are empowered to cooperate in extension 
work in agriculture and home economics and to receive, upon request, 
a ‘‘suitable agent or expert, qualified to do the work usually expected 
from a person educated in the science of agriculture.’’®* Similarly, the 
Wyoming statutes permit the board of trustees of the University of 
Wyoming to receive appropriated funds, to prepare all necessary 
reports, and to carry out any required actions under federal grants 
and administrative programs.”° The Wyoming statutes further provide: 
‘‘Agricultural extension work shall be carried on in connection with 
the college of agriculture at the university.’’”?' The Wyoming statutes 
emphasize extension’s role in agricultural and home-economics edu- 
cation; they do not, however, fully describe any other types of activ- 
ities that Wyoming CES might carry out. 

Wyoming CES is currently administered by a Director, two Associate 
Directors, and one (4-H) Program Leader.” In 1990 Wyoming CES 
employed 95.27 full time equivalent (FTE) professionals (specialists 
and agents), 20.38 paraprofessional FTEs, and approximately 25.74 
volunteer FTEs.”’ Program development and delivery are accomplished 
through a four-year plan of work developed cooperatively by federal, 
state, and county governments; direct clientele involvement; and a 
network of advisory boards. For example, in fiscal year 1990, the 
plans for Wyoming CES placed major emphasis on five state and two 
nationally identified initiatives: Agricultural marketing and profita- 


bility, human capital/economic well-being, leadership and volunteer- 
ism, economic development, extension organizational development, 
youth at risk, and water quality.” 

As a part of the College of Agriculture and as a unit within the 
University of Wyoming, Wyoming CES’s authority is also specified 
by the university’s administrative rules. Unireg 500 provides:”® 


The Agricultural Extension Service shall provide, through dem- 
onstration and other educational methods, off-campus, non-credit 
instruction in the fields of agriculture and home economics, and 
in subjects related to the purposes of obtaining greater efficiency 
in agricultural production and development, and developing 
leadership qualities in both youth and adults. 


The regulations closely follow the traditional roles granted to exten- 
sion under the Smith-Lever Act—agriculture, home economics, and 





. Wyo. Stat. § 21-17-305(c) (1986). 
. Wyo. Stat. § 21-17-304 (1986). 
. Wyo. Stat. § 21-17-304(c) (1986). 
. During the past fiscal year it had 1.25 Associate Directors and 2 Program Leaders. 
ACCOMPLISHMENT, supra note 5. 
73. RASMUSSEN, supra note 3, at 4. The number of volunteer FTE’s reflects over 2400 
individual volunteers during fiscal year 1990. 
74. RASMUSSEN, supra note 3. 
75. Section 5, Unireg. 500 of the University of Wyoming, Rev. 2 (July 8, 1987). 
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youth and adult leadership. The university’s administrative rules 
provide little authority for Wyoming CES to expand to new audiences 
or subject matter.”® 


2. The Example Activities and the Authority of Wyoming 
Cooperative Extension Service. 


Are the examples given in the previous subsection authorized under 
the state enabling legislation and the University of Wyoming admin- 
istrative rules? Substantively, the enabling legislation and administra- 
tive rules pose no particular problem for the administrative and 
educational activities included in the examples. Agricultural and 4-H 
educational programs are specifically authorized; administrative activ- 
ities are implicitly sanctioned in order to carry out CES’s educational 
mandate. Similarly, the IPM/IRM example (example seven) qualifies 
as a demonstration project and the pesticide training program (example 
ten) may be justified as part of an educational program on agriculture. 

The service activities, illustrated by examples six through nine, may 
be justified in three ways. First, they might be separately authorized. 
For example, Wyoming CES specifically is required to act as a financial 
analyst for debtors participating in mediation.”’ Similarly, the Wyom- 
ing statutes direct the University of Wyoming to operate a diagnostic 
veterinary lab”* and a seed-certification program.’® However, the sta- 
tutes make no specific provision for the testing of plant materials or 
other diagnostic/service activities. 

Second, certain CES service activities may be justified as incidental 
to the university’s overall educational mission. For example, the 
testing lab in example nine could be used to provide practical training 
for graduate or undergraduate students. However, this is not the 
current practice at the University of Wyoming. Indeed, operating a 
lab on this basis could create significant supervisory difficulties and 
might exacerbate CES’s liability problems. 

Third, service activities could be justified as incidental to the univ- 
ersity’s information-gathering functions. For example, in Churchill v. 
Board of Trustees,®° the Alabama Supreme Court justified a universi- 
ty’s sale of hearing aids as part of a research project carried out by 
the university. 





76. The administrative rule poses particular problems for nontraditional topics currently 
being addressed by Wyoming CES. For example, are current educational and service 
programs for rural communities and small (nonagriculturally related) businesses authorized 
under admnistrative rule? Similarly, does the administrative rule sanction the five major 
priorities for Wyoming Cooperative Extension identified by the strategic planning committee 
in 1989? See generally PriorITIES, supra note 8. 

77. Wyo. STAT. § 11-41-105(e) (1988). 

78. Wyo. Stat. § 21-17-398(a)(ii) (1986). 

79. Wyo. Stat. § 11-12-119 (1989). 

80. 409 So. 2d 1382 (Ala. 1982). 
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Even assuming substantive authority under the current enabling 
laws and university regulations, the procedural rules of the university 
still must be satisfied. The University of Wyoming Trustee Regulations 
give the Vice President for Finance responsibility for administering 
‘fall the business and financial affairs ... of the University.’’*' As a 
part of the University, therefore, Wyoming CES is required to comply 
with any requirements established by the Vice President for Finance 
regarding any contracts, leases, and other financial activities it carries 
out. 

Procedural requirements usually do not create problems for pur- 
chasing goods and services by university departments. An orderly 
process for handling purchase requests through the use of purchase 
orders typically exists. But specialists and agents may carry out their 
regular activities without complying with these procedures.*? Dem- 
onstration projects, like example seven, illustrate this problem. The 
contracts do not conform to the typical purchase arrangement handled 
by the standard procedures. The supervising specialist or agent will 
often negotiate the agreement alone. Since standard procedures are 
not followed, the university’s liability for the acts of the specialist or 
agent is questionable.* 

Two theories of agent authority may obligate the university to 
perform contracts negotiated by specialists and agents outside the 
normal procedures established by university regulations.** First, the 
university may have subsequently ratified the unauthorized contract 





81. Chapter 2, University of Wyoming Trustee Regulations 553 (Oct. 17, 1990). 

82. Researchers in the College of Agriculture may also make oral contracts disregarding 
university rules. The most obvious example occurs when researchers arrange to establish 
test plots in farmer’s fields. In some cases, farmers are compensated for these arrangements; 
in others, farmers merely permit researchers to conduct the tests on their land. This is not 
desirable — particularly where research involves more than one season — since the farmers 
retain the right to exclude the researchers at any time. Moreover, these oral contracts make 
no provision for the retention of governmental immunity for the university. For example, 
in Meier & Son v. Fullmer & Weaver, No. 113-246 (Laramie County, Wyo. Dist. Ct., Jan. 
3, 1990), (discussed supra note 7), the court found an implied contract was created between 
the university and the producer. 

83. Board of Trustees of Insts. of Higher Learning v. Peoples Bank of Miss., 538 So. 
2d 361 (Miss. 1989) (university medical facility not liable for contract where agent lacked 
authority). Specialists or agents, who either intentionally or negligently misrepresent their 
authority to negotiate contracts, may become personally liable if the university refuses to 
perform. HAROLD REUSCHLEIN & WILLIAM GREGORY, THE LAW OF AGENCY AND PARTNERSHIP 190 
(2d ed. 1990) [hereinafter AGENcy]. However, where the other party knows or should know 
that specialists or agents lack authority to bind the university, then the representation will 
have no effect. Id. 

84. Generally employers are liable for the tortiuos actions of their employees while 
acting within the scope of their employment. AGENCY, supra note 83, at 100. However, 
Wyoming law further limits state liability to acts within public employees’ ‘‘scope of 
duties.’”’ Wyo. Stat. § 1-39-104(c)(i) (1988). Milton v. Mitchell, 762 P.2d 372 (Wyo. 1988) 
(school principal found to be acting outside ‘‘scope of duties’’ when representing that he 
had authority to hire plaintiff). 
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by intentionally performing its terms (paying for materials ordered, 
for example) or accepting the benefits of the agreement.** Second, the 
university may be estopped from contesting the contract because its 
prior actions reasonably led third parties to believe that the specialist 
or agent had authority to conduct the activities.** Both of these theories 
create particular problems for a large bureaucratic organization like a 
university. For example, who must accept the benefits for the ratifi- 
cation to become effective; can a specialist or agent have apparent 
authority in contradiction to the written policies of the university; is 
a single prior ratification sufficient to suggest apparent authority and 
to overcome contrary administrative rules? 

It is clear that some benefits will accrue to the university without 
coming to the attention of its chief financial officer (CFO). This is 
particularly true where the benefits to the university—access to re- 
search sites or permission to take classes onto private property, for 
example—are nonpecuniary. Ratification of these activities by the CFO 
in accordance with written policies of the university is unlikely. This 
is not to say that CES administrators are unaware of the specialists’ 
and agents’ actions. Indeed, daily and monthly reports from extension 
personnel to their supervisors are likely to highlight these activities.*’ 
This suggests that universities have established separate de facto 
policies governing both the authority and ratification of certain non- 
pecuniary activities like those conducted by CES.** This makes sense; 





85. Ratification ‘‘is the affirmance of an act done originally without authority.’’ AGENCY, 
supra note 83, at 72. Ratification is accomplished when the formalities originally required 
to accomplish the act are satisfied. AGENCY, supra note 83, at 74. Generally persons ratifying 
must know all the material facts surrounding the act to be ratified, though individuals 
choosing to ratify without such knowledge cannot subsequently use lack of knowledge as 
a defense. AGENCY, supra note 83, at 75. 

86. Apparent authority arises when a principal’s conduct reasonably leads a third party 
to believe that an agent is authorized to carry out the activity in question. Generally the 
person claiming the existence of apparent authority must prove ‘‘(a) acts of commission or 
ommission, intentional or negligent, by the principal creat[ing] the appearance of authority 
in his agent; (b) the third pariy act[ed] in reliance upon such appearance of authority, 
reasonably and in good faith and (c) the third party change[d] his position to his detriment 
in reliance upon the appearance of authority”’ in order to estop a claim of lack of authority. 
AGENCY, supra note 83, at 66. Alternatively, according to some scholars, an objective 
contract theory exists which would bind the principal even if element (c) is not satisfied, 
provided only ‘‘that the manifestation of authority must originate with the principal rather 
than the agent or any other parties.’” WiLLIAM EpwarpD SELL, AGENCY § 4 (1975). See also 
AGENCY, supra note 83, at 60; W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF 
Torts 502-03 (5th ed. 1984) [hereinafter PRossER]. 

87. See, e.g., COOPERATIVE EXTENSION SERVICE, COLLEGE OF AGRIC., THE UNIV. OF WYO. AND 
U.S. Dep’t oF AGric. COOPERATING, CES Form No. 06 10M/10-87/.063, DaiLy Activity REPORT, 
ACCOUNTABILITY & EVALUATION (1987). 

88. One author suggests that multiple de facto policies and procedures may exist within 
colleges and universities: 

First, it is often impossible to identify in requisite detail what are the policies, 
practices, and activities of a given institution (and of the various persons who do 
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requiring every agreement, however small, to be approved by the CFO 
would be an administrative nightmare. 

Nonetheless, courts generally have been unwilling to apply the 
theory of either actual or apparent authority when the conduct in 
question contradicts written policies of a governmental entity.*® Ap- 
plying this principle to CES activities ignores the actual operations of 
land-grant universities. At best, a refusal by a university to be re- 
sponsible for the actions of specialists or ageuts in particularly unique 
cases would be a reasonable attempt to protect its financial resources 
and maintain the integrity of its contracting procedures; at worst— 
particularly when the practice has been in place for a long period of 
time—it would represent an exaltation of form over substance. Actual 
authority should be found when a clear pattern of ratification exists. 
Establishing such a requirement would continue to safeguard the 
university from unreasonable liability while providing some incentive 
to more closely monitor informal CES practices. 


IV. ALLOCATING LEGAL LIABILITY FOR INJURIES RESULTING FROM CES 
ACTIVITIES—SELECTED CONTRACT AND COMMON LAW THEORIES 


A. Introduction 


Few lawsuits have been reported against CES. There is no explicit 


record, therefore, for determining how extension would fare if sued 
in any of the examples listed above. Nevertheless, there have been 
similar lawsuits initiated against other governmental bodies which 





one or another part of its work). Without quarreling the wisdom of the general 
policy of creating dozens or hundreds of autonomies and subautonomies within 
the governance pattern of the typical college or university, the process has clearly 
magnified the difficulty of producing a definitive, explicit, and reasonably con- 
sistent statement of who is supposed to do what, and when, where and why he 
is supposed to do it, in the routine operation of the institution. Every one, of 
course, is expected to be collegial and cooperative, and should solve problems 
in accordance with sound academic policy and good judgment. But that is about 
as close as the typical documentation is likely to come to a statement of operating 
policies and standards. There are generalities freely at hand, but specifics are 
hard to come by. 

Ray J. Aiken, Legal Liabilities in Higher Education: Their Scope and Management, 3 J.C. 

& U.L. 123, 129 (1975). 

89. State v. O’Connell, 523 P.2d 872 (Wash. 1974); Peterson v. Town of Panova, 217 
N.W. 317 (Iowa 1937). See generally, Jeffrey F. Ghent, Annotation, Doctrine of Apparent 
Authority as Applied to Agent of Municipality, 77 A.L.R.3d 925 (1977). 

90. For example, in Board of Trustees of State Insts. of Higher Learning v. Peoples 
Bank of Miss., 538 So. 2d 361 (Miss. 1989), the court held that no contract existed between 
a vendor and the University medical center for an equipment agreement. The court held 
that the agent did not have any actual or apparent authority because no evidence was 
shown that the center’s actions or inactions created the appearance of contracting authority 
on the part of the employee nor was there a persistent pattern of conduct which indicated 
that the center was de facto disregarding its own procurement policies. 
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provide some insight into CES’s legal liability. These are reported in 
the next section. 

To collect damages in a civil action, complaining parties must 
demonstrate that a legal duty, owed to them by CES, has been breached; 
that the complaining party was harmed; and that breach of this duty 
is the legally recognized cause of the harm suffered. Generally the 
legal duty will arise from either a contractual agreement or from a 
standard of care, imposed statutorily or by common law upon the 
parties.°! To simplify the discussion, emphasis will be placed in the 
next section on only a select number of related contract and tort 
claims tied to the example activities in section III.B. 


B. Selected Legal Theories Affecting Cooperative Extension’s 
Activities 


1. Ordinary Negligence. 


In instances, like example one, where neither a contract for services 
nor a professional service is involved, agents’ or specialists’ actions 
will be judged according to an ordinary-negligence standard. Ordinary 
negligence refers to ‘‘[t]he omission to do something which a reason- 
able man, guided by those ordinary considerations which ordinarily 
regulate human affairs, would do, or the doing of something which a 
reasonable and prudent man would not do.’’*? Ordinary negligence 





91. A tort represents ‘‘a violation of a duty imposed by general law or otherwise upon 
all persons occupying the relation to each other which is involved in a given transaction.”’ 
Biack’s Law DICTIONARY 1489 (6th ed. 1990). Theoretically, tort actions are distinguishable 
from contract actions on the grounds that the underlying duty is ‘“‘imposed on”’ rather than 
negotiated by the parties. Most legal commentators, however, note that this distinction has 
gradually been eroded. Courts and legislatures have increasingly supplied terms for contracts 
where contract provisions are missing. Moreover, courts have adopted equitable principles 
like promissory estoppel in cases where it is clear that one party did not intend to make 
a contract. See Patrick S. ATIYAH, THE RISE AND FALL OF FREEDOM OF CONTRACT (1979). 

On a more pragmatic level, different standards may exist depending upon whether a tort 
or a contract action against the state is involved. For example, in Wyoming, only torts 
. arising from the following activities can be brought against the state: Operation of motor 
vehicles, aircraft, and watercraft; operation or maintenance of any building, recreation area, 
or public park; operation of airports; operation of public utilities; operation of medical 
facilities and outpatient care; actions of health care providers; and actions of police officers. 
Wyo. Stat. § 1-39-105 to -112 (1988 & Supp. 1991). Contract actions are not similarly 
limited. Wyo. Stat. § 1-39-104(a) (1988). How an action is characterized, therefore, may 
determine whether a case can be brought against the state. Troyer v. Wyoming Dep’t of 
Health and Social Servs., 722 P.2d 158 (Wyo. 1986) (government employees who inspected 
an elevator for a disabled person are not ‘‘health care providers’ for purposes of govern- 
mental claims act.) See also Hubbard v. State, 163 N.W.2d 904 (Iowa 1969) (finding that 
suit was based upon misrepresentation rather than malpractice. State university veterinary 
diagnostic lab thus exempted from liability under Iowa Tort Claims Act in action claiming 
negligence in diagnosing plaintiff's livestock as diseased.). 
92. Biack’s Law DIcTIONARY 1032 (6th ed. 1990). 
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demands of defendants the same degree of care expected of the general 
public. 

Consider an accident occurring as a result of a game conducted at 
a 4-H camp. The individual supervising the activity would be judged 
according to what a reasonable layperson would have done.” The fact 
that the university had experts who, because of their special knowl- 
edge or skill, might have acted otherwise would not subject the person 
supervising the activity, or the university, to a higher standard.® 

Many of CES’s activities are carried out by volunteers.°* Whether 
CES will be liable for the negligent or intentional actions of volunteers 
(example three) is a question of fact.°’ To prove liability, injured 
parties generally must show two things: (1) That a gratuitous master- 
servant relationship existed between CES and volunteers; and (2) that 
the volunteers were acting within the scope of their employment when 
the injury occurred. 





93. Yarborough v. City Univ. of N.Y., 520 N.Y.S.2d 518 (N.Y. Ct. Cl. 1987) (college 
instructor breached duty of care owed to students where students were given plastic garbage 
bags rather than burlap sacks for sack race conducted on slippery wooden floor). 

94. An exception is sometimes made in the case of volunteers: 

People may, however, have lower expectations of volunteers than of salaried 
workers, especially when volunteers are filling roles also held by salaried workers. 
If volunteers are perceived to be less skilled than salaried workers, this perception 
may produce lower expectations of ability, and the courts may require a lower 
standard of care for volunteers. 
Jeffrey D. Kahn, Organizations’ Liability for Torts of Volunteers, 133 U. Pa. L. REv. 1433, 
1439-40 (1985). 

95. Curtis v. State, 504 N.E.2d 1222 (Ohio Ct. App. 1986) (injury occuring at Ohio 
State University’s field house did not impose a duty of care higher than ordinary negligence). 

96. CES’s legal liability for actions of its employees is discussed supra part III. C. 2. 

97. Compare Baxter v. Morningside, Inc., 521 P.2d 946 (Wash. App. 1974) (charitable 
institution held liable for accident of former employee who continued to volunteer his 
services) with Morgan v. Veterans of Foreign Wars, 565 N.E.2d 73 (Ill. App. 1990) (no 
liability for charitable institution as a result of voluntcer’s auto accident where there was 
no showing that the national organization knew of or controlled the activity). See generally 
Kahn, supra note 94; David W. Hartmann, Volunteer Immunity: Maintaining the Vitality 
of the Third Sector of Our Economy, 10 U. Bripceport L. Rev. 63 (1989); Ellen A. 
Longfellow, Volunteers and Liability, 14 CuRRENT Mun. Pross. 447 (1987-88); Allan Manley, 
Annotation, Liability of Charitable Organization Under Respondeat Superior Doctrine for 
Tort of Unpaid Volunteer, 82 A.L.R.3pD 1213 (1978). 

Two other questions may also concern both CES and volunteers. First, are volunteers 
covered by the remaining vestiges of sovereign immunity? Second, is the state obligated 
to defend volunteers in any legal action and to indemnify them in case of a damage award? 
In Wyoming the Governmental Claims Act provides such protections to all ‘‘persons acting 
on behalf or in service of a governmental entity in any official capacity, whether with or 
without compensation, but the term does not include an independent contractor or a judicial 
officer exercising the authority vested in him.’’ Wyo. Stat. § 1-39-103 (Supp. 1991). 
Although the Wyoming Supreme Court has not addressed these questions, the statute’s 
broad language would seem to include volunteers working on behalf of extension. See 
Ellen A. Longfellow, Volunteers and Liability, 14 CurrENT MUN. Props. 447 (1987-88) 
(same, applying Minnesota law). 

98. Kahn, supra note 94, at 1438. 
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With respect to the second requirement, acts committed within the 
‘“‘scope of employment’’ are ‘‘those acts which are so closely connected 
with what the servant is employed to do, and so fairly and reasonably 
incidental to it, that they may be regarded as methods, even though 
quite improper ones, of carrying out the objectives of the employ- 
ment.’’°® Thus, volunteers who, upon the request of a county agent, 
take 4-H youths to the state fair, conduct cooking classes for a home- 
maker group, or demonstrate the application of a dangerous chemical 
to a gardening club are acting within the scope of their employment, 
even if they do so in a negligent manner.’ 

To establish the first requirement, the existence of a gratuitous 
master-servant relationship, the injured party must show that CES: (1) 
consented to the volunteer’s offer of services; (2) had a right to control 
the physical conduct of the volunteer; and (3) received some benefit 
from the volunteer’s actions.’ The first requirement provides no 
particular problem for the plaintiff in example three—the volunteer 
was explicitly selected by 4-H as a leader in this case.°* The second 
requirement of control is not so easily satisfied. A right of control is 
established when the organization specifies or has the right to specify 
the manner in which the activity is carried out, indicates to the 
volunteer that it would provide insurance and a defense in case an 
accident occurs, or retains a right to dismiss the volunteer.’® In the 
case of 4-H volunteers, CES in a number of states has developed 
training and certification programs for volunteers and established a 
written procedure covering their removal.“ 

The third requirement poses the greatest challenge for plaintiffs. In 
the typical case—where the injury arose as a result of the volunteer’s 
negligence in carrying out an assigned task—the third requirement is 





99. PROSSER, supra note 86, at 502. 

100. Scottsdale Jaycees v. Superior Court of Maricopa County, 499 P.2d 185 (Ariz. Ct. 
App. 1972) (holding Jaycees liable for action of volunteer member who had agreed, following 
request of chairman of the organizaticn, to transport other members of local chapter to 
statewide meeting). See also Baxter v. Morningside, Inc., 521 P.2d 946 (Wash. Ct. App. 
1974) (volunteer performing errand). 

101. Kahn, supra note 94, at 1438. 

102. But see Morgan v. Veterans of Foreign Wars, 565 N.E.2d 73 (Ill. App. Ct. 1990), 
(national organization did not select volunteers to sell tickets at local raffle); Galvan v. 
Peters, 126 N.W.2d 590 (Wis. 1964) {master-servant relationship held not to exist where 
person was injured while riding with driver who volunteered to take church members 
home, court noting that the rides were not arranged by any official of the church). 

103. See, e.g., Garcia v. Herald Tribune Fresh Air Fund, Inc., 380 N.Y.S.2d 676 (N.Y. 
App. Div. 1976) (holding organization liable for drowning where charity had given volunteer 
general instructions concerning safety in general and swimming in particular and had told 
volunteer that it would handle the defense and provide insurance in case an accident 
occurred). 

104. Extension Committee on Organization and Policy, Minutes app. X (February 20-23, 
1989, New Orleans, LA) (Procedures for Suspension or Termination of Persons Participating 
in CES Educational Program or a Volunteer Staff Member who is Acting on Behalf of CES 
to Help Implement a University Program or Project). 
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easily satisfied because the completed task is intended to serve the 
organization’s goal. Thus, taking 4-H children to the state fair to 
exhibit livestock or teaching them to swim is consistent with the 
overall objectives of 4-H.*°° However, the assault in example three 
involves an intentional criminal act by a Leader which is not designed 
to serve 4-H.’ Traditionally, employers have not been held liable 
under the respondeat-superior doctrine when employees act solely for 
their own purposes,’” although volunteer organizations still may be 
found responsible for negligent hiring or supervision.’™ 


2. Professiona! Negligence. 


a. Professional Malpractice in Service Activities 


Individuals who seek to perform ‘‘one of the professions, or a trade, 
calling or business, . . . [are] required to exercise that degree of skill 
(a special form of competence) and knowledge usually had by members 
of such profession or such trade in good standing.’’* In the above 
examples, CES specialists and agents are at least arguably providing 
professional services in law (examples four and six), veterinary care 
(example seven), accounting and financial planning (example eight), 
and plant pathology (example nine). This listing is only the tip of the 
iceberg. Specialists and agents may also provide engineering, nutri- 


tion, child-care and development, and family-counselling assistance 
to the public. In each of these instances, even though the service is 
performed without charge, specialists and agents will be expected to 
possess the ‘‘standard professional skill and knowledge.’’’° 

Tort actions against university medical facilities for negligence in 
performing medical procedures'" and giving medical advice, such as 





105. Garcia v. Herald Tribune Fresh Air Fund, Inc., 380 N.Y.S.2d 676 (N.Y. App. Div. 
1976); Scottsdale Jaycees v. Superior Court of Maricopa County, 499 P.2d 185 (Ariz. App. 
Ct. 1972). 

106. Note the important factor here is not that the act was intentional or criminal but 
that it was not undertaken to further extension’s business. See Wanda Ellen Wakefield, 
Annotation, Liability of Governmental Unit for Intentional Assault by Employee Other 
Than Police Officer, 17 A.L.R.4TH 881 (1982). 

107. PROSSER, supra note 86, at 507. See also Wakefield, supra note 106. But see John 
R. v. Oakland Unified School Dist., 240 Cal. Rptr. 319 (Cal. Ct. App. 1987) (holding school 
district liable under doctrine of respondeat superior where teacher, through his authority 
to administer school programs, was given the opportunity for assault). 

108. Doe v. Durtschi, 716 P.2d 1238 (Idaho 1986) (holding elementary school liable for 
continuing to employ teacher after obtaining knowledge that he had sexually abused 
students). See also PRossER, supra note 86, at 510. 

109. SPEISER, supra note 10, at 319. See also PRossER, supra note 86, at 185-93; RESTATE- 
MENT (SECOND) OF TorTS § 299A (1965). 

110. PROSSER, supra note 86, at 186. 

111. Felice v. Valleylab, Inc., 520 So. 2d 920 (La. Ct. App. 1987) (finding improper 
supervision over surgical resident, certified general surgeon would not have employed the 





1992] EVOLVING THEORIES IN LEGAL LIABILITY 513 


genetic counselling,’!? have been successful. Plaintiffs also have suc- 
ceeded in professional-malpractice suits against state agencies other 
than universities. For example, the California Court of Appeals held 
that a complaint, alleging negligence in analyzing a plant substance 
by the state botanist, who held himself out as an expert in the field 
of plant analysis, stated a cause of action upon which relief could be 
granted.11° 

More recently, the Florida Court of Appeals has dealt with profes- 
sional malpractice in carrying out regulatory activities (examples ten 
and eleven). It held that the Florida Department of Agriculture and 
Consumer Services was subject to a tort action for negligently admin- 
istering a brucellosis test on cattle delivered to an auction market.‘ 
The court rejected the Department’s claim that the action constituted 
a discretionary action protected by Florida’s governmental-immunity 
statute. The case did not challenge the government’s decision to 
implement its testing program or its choice of a particular testing 
procedure. These, the court indicated, would be protected by the 
immunity statute. Instead, the claim focused on the negligent appli- 
cation of the test. This claim, the court held, was actionable." 

The standard of care which will be applied to agents or specialists 
who perform services outside their expertise is determined by the 
answers to three questions. First, how did they describe their skills 
to their clientele? As a general matter, specialists and agents will be 


held to that level of skill that they claim, rather than that which they 
actually possess.1* Thus, in example seven, a specialist claiming to 
have veterinary skills will be subject to the minimum requirements 
expected of the ordinary veterinarian.'’” Second, do the state statutes 
impose a particular standard of care on those performing the service 
in question?’* For example, in Wyoming ‘‘no person may practice 





techniques used without first exploring the risks involved). But see Parker v. Vanderbilt 
Univ., 767 S.W.2d 412 (Tenn. Ct. App. 1988) (finding university not liable under doctrine 
of respondeat superior for actions of university physician on duty at municipal hospital 
where members of the medical staff were solely accountable to the hospital). 

112. County of Riverside v. Loma Linda Univ., 173 Cal. Rptr. 371 (Cal. Ct. App. 1981); 
Gallagher v. Duke Univ., 638 F. Supp. 979 (M.D.N.C. 1986). 

113. Sava v. Fuller, 57 Cal. Rptr. 312 (Cal. Ct. App. 1967). See also Powder Horn 
Nursery, Inc. v. Soil and Plant Laboratory, Inc., 579 P.2d 582 (Ariz. Ct. App. 1978) 
(applying similar standard to private laboratory). 

114. Hines v. Columbia Livestock Market, 516 So. 2d 1040 (Fla. Dist. Ct. App. 1987). 

115. See also Department of Agric. and Consumer Servs. v. Mid-Florida Growers Inc., 
521 So. 2d 101 (Fla.) cert. denied, 488 U.S. 870, 109 S. Ct. 180 (1988). 

116. RESTATEMENT (SECOND) OF TorTs § 299A cmts. a-g (1965). See also Morrison v. Altig, 
138 N.W. 510 (Iowa 1912) (holding that where the defendant, a student, did not hold 
himself out as a competent veterinarian he was obligated only to perform the services 
honestly and to the best of his ability). 

117. Ruden v. Hansen, 206 N.W.2d 713 (Iowa 1973); Posnien v. Rogers, 533 P.2d 120 
(Utah 1975). 

118. PROSSER, supra note 86, at 220. 
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veterinary medicine ... who is not a licensed veterinarian or the 
holder of a valid temporary permit issued by [the Wyoming board of 
veterinary medicine].’’"*® Therefore, an agent or specialist diagnosing 
animal diseases or administering medication may be engaging in 
veterinary services and be subject to the same standard of care as the 
ordinary veterinarian.'*° Third, would reasonable persons, realizing 
their own limitations, have advised the client to seek an expert? 
Specialists and agents are best able to determine their own limitations. 
Courts in several medical-malpractice cases have held that a failure 
by doctors to refer patients to appropriate specialists, once the doctors 
should have discovered their limitations, constitutes a breach of the 
required standard of care.'?" 

In assessing CES’s liability to professional malpractice claims (and 
for the negligent-misrepresentation claims discussed below), some 
attention should be given concerning to whom the duty of care is 
owed. Consider example eight. Agents, acting as financial analysts, 
might reasonably expect that not only borrowers but also lenders 
would rely on the financial records developed to establish a workout 
plan.'? On the other hand, agents may or may not have anticipated 
that the records would be used by potential purchasers in deciding 
whether to acquire the troubled operation. 

Currently there are four alternative theories concerning a financial 
analyst’s obligations towards third parties.’** First, under the tradi- 


tional privity doctrine, financial analysts owe no duty to third-party 
users unless the analysts knew at the time the services were provided 
that specific third parties would also be relying on the reports.'*4 





119. Wyo. Stat. § 33-30-203(a) (1987). 

120. Wyo. Stat. § 33-30-202(a)(iii)(B) (1987). Wyoming law appears to limit the term 
‘‘practice of veterinary medicine’ to specific acts in which the party being charged receives 
“a fee or other compensation.”’ Specialists or agents conducting these practices as part of 
their employment responsibilities are in fact being compensated for purposes of this statute. 
See also Wyo. Stat. § 33-30-203(a)(x) (1987) (providing that the Act is not to be construed 
to prohibit ‘‘gratuitously giving aid, assistance or relief in emergency or accident cases if 
they do not represent themselves to be veterinarians or use any title or degree appertaining 
to the practice thereof,’’ suggesting other ‘‘gratuitous’’ acts may be covered). 

121. Phillips v. United States, 566 F. Supp. 1 (D.S.C. 1981); Sewell v. United States, 
629 F. Supp. 448 (W.D. La. 1986). See also Cell-O-Mar, Inc. v. Gros, 479 So. 2d 386 (La. 
Ct. App. 1985) writ denied, 418 So. 2d 1332 (La. 1986) (defendant Gros), 418 So. 2d 1333 
(La. 1986) (defendant Quality Industries, Inc.) (obligation of contractor to consult engineer 
in planning renovation). 

122. For a discussion of the evolving nature of an accountant’s duty of care to clients 
see Thomas J. Shroyer, Accountants and the Dynamics of Duty, 14 WM. MITCHELL L. REv. 
77 (1988). 

123. Howard B. Wierner, Common Law Liability of the Certified Public Accountant for 
Negligent Misrepresentation, 20 SAN Disco L. REv. 233 (1983); Arthur J. Marinelli, Account- 
ants’ Liability to Third Parties, 16 Ox1o N.U. L. Rev. 1 (1989). For a summary of the case 
law, see Jack W. Shaw, Jr., Annotation, Liability of Public Accountant to Third Parties, 46 
A.L.R.3p 979 (1986). 

124. Ultramares Corp. v. Touche, 174 N.E. 441 (N.Y. 1931). This is not an unusual 
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Using this test in example eight, CES would not be liable to either 
lenders (who are not specifically identified until the mediation is 
conducted) or to subsequent buyers. Second, a majority or most 
jurisdictions apply a more relaxed standard found in the Restatement 
of Torts.’*> Under this standard, CES’s potential liability exposure 
would be expanded to members of any limited class of persons it 
knew would use the information. Thus, in example eight, extension 
would be liable to lenders injured by a negligently prepared report 
since the specialist or agent knew it was to be used in the context of 
a particular mediation.'7° Third, several states have adopted the tort 
standard, holding financial analysts accountable to all ‘‘whom that 
auditor should reasonably foresee as recipients ... of the state- 
ments.’’!?” Since the sale of the operation might be reasonably fore- 
seeable under some workout plans, this standard could impose an 
additional duty of care on behalf of potential buyers. 

California and Texas courts have adopted a fourth balancing test, 
requiring courts to weigh such factors as ‘‘the extent to which the 
transaction was intended to affect the plaintiff, the foreseeability of 
harm to him, the degree of certainty that the plaintiff suffered injury, 
the closeness of the connection between the defendant’s conduct and 
the injury suffered, the moral blame attached to the defendant’s 
conduct, and the policy of preventing future harm.’’’?* Application of 
the fourth test to example eight is much more speculative with respect 
to potential buyers of troubled operations—while they may have been 
foreseeable users of the financial information, their use was not in- 
tended, the use was not particularly close, and there would be less 
blame or adverse impact on public policy if buyers were required to 
re-check financial reports before acting. 


b. Educational Malpractice 


Negligence in conducting off-campus educational activities can gen- 
erate a wide number of injuries. In the above examples, these range 
from physical and property damages, caused by failure to properly 





occurrence in nonfinancial settings for CES. For example, agents are frequently asked by 
parties to assist in valuing crops. Glanzer v. Shepard, 135 N.E. 275 (1922) (holding public 
scale liable to buyer who, though not in privity, relied on the weight certificate in paying 
for the crop). 

125. RESTATEMENT (SECOND) OF TorTS § 552 (1977). For the text of this standard, see infra 
note 139. 

126. Badische Corp. v. Caylor, 356 S.E.2d 192 (Ga. 1987); Ryan v. Kanne, 170 N.W.2d 
393 (Iowa 1969). 

127. H. Rosenblum, Inc. v. Adler, 461 A.2d 138, 153 (N.J. 1983); see also Citizens State 
Bank v. Timm, Schmidt & Co., 335 N.W.2d 361 (Wis. 1983). 

128. Biakanja v. Irving, 320 P.2d 16, 19 (Cal. 1958); Blue Bell v. Peat, Marwick, Mitchell 
& Co., 715 S.W.2d 408 (Tex. Ct. App. 1986). The Texas balancing test is discussed in 
James J. Elliott, Expanding Third Party Liability for Accountants: Finding a Middle Ground: 
Blue Bell v. Peat, Marwick, Mitchell & Co., 19 Tex. TecH. L. REv. 171 (1988). 
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supervise or instruct students enrolled in pesticide training courses, 
to economic (personal) injuries caused by providing materials con- 
taining incorrect or incomplete information on taxes, leasing, or pes- 
ticide use. 

Liability for negligent maintenance of school property or supervision 
of school activities is well established.'?° Liability for ‘‘educational 
malpractice,’’ however, has been recognized in only limited instances. 
‘Educational malpractice’’ refers to ‘‘claims, based on a school’s 
failure to teach, test or counsel a pupil adequately.’’*2° Educational- 
malpractice claims originated in cases involving primary and second- 
ary schools.’*! More recently, litigants have attempted to apply the 
concept to institutions of higher education. 1%? 

Educational-malpractice claims brought by students claiming per- 
sonal injury generally have been rejected.’*? Courts have based this 
outcome on, among other things, the lack of a satisfactory standard 
of care to judge teaching performance, the difficulty of establishing 
damages, and the burden that would be placed on financially strapped 
educational institutions if the cause of action is recognized.‘ 

The courts have also rejected indemnification claims, based upon 
alleged educational malpractice, brought by former students against 
institutions of higher learning, who are being sued by third parties. 
With respect to these claims, courts have emphasized the practical 
difficulties involved. A New Jersey court concluded, for example: ‘‘To 


allow a physician to file suit for educational malpractice against his 
school and residence program each time he is sued for malpractice 
would call for a malpractice trial within a malpractice case.’’'* 





129. PROSSER, supra note 86, at 1048. 

130. See Prosser, supra note 86; see also Deborah D. Dye, Education Malpractice: A 
Cause of Action That Failed to Pass the Test, 90 W. Va. L. Rev. 499 (1987); Richard 
Funston, Educational Malpractice: A Cause of Action in Search of a Theory, 18 SAN DiEco 
L. REv. 743 (1981). 

131. Peter W. v. San Francisco Unified Sch. Dist., 131 Cal. Rptr. 854 (Cal. Ct. App. 
1976); Donohue v. Copiague Union Free Sch. Dist., 391 N.E.2d 1352 (N.Y. 1979). 

132. Swidryk v. Saint Michael’s Medical Ctr., 493 A.2d 641 (N.J. Super. Law Div. 1985); 
Moore v. Vanderloo, 3867 N.W.2d 108 (Iowa 1986). See generally Joel E. Smith, Annotation, 
Tort Liability of Public Schools and Institutions of Higher Learning for Educational Mal- 
practice, 1 A.L.R.4TH 1139 (1986). 

133. The cases generally make no distinction between tort or contract claims. Swidryk 
v. Saint Michael’s Medical Ctr. 493 A.2d 641 (N.J. Super. Law Div. 1985) (holding that no 
cause of action will sound in either tort or contract law); Paladino v. Adelphi Univ., 454 
N.Y.S.2d 868, 872 (N.Y. App. Div. 1982) (same). See also Carol Buchele Bonebrake, Note, 
Contractual Liability in Medical Malpractice—Sullivan v. O’Connor, 24 DEPauL L. REv. 
212, 214 (1974) (noting the trend that once the tort of medical malpractice is identified, is 
not to recognize the contractual claim of an implied warranty). 

134. D.S.W. v. Fairbanks North Star Borough Sch. Dist., 628 P.2d 554 (Alaska 1981); 
Peter W. v. San Francisco Unified Sch. Dist., 131 Cal. Rptr. 854 (Cal. Ct. App. 1976); 
Hunter v. Board of Educ., 439 A.2d 582 (Md. 1982). But see Donohue v. Copiague Union 
Free Sch. Dist., 391 N.E.2d at 1353 (‘‘Nor would creation of a standard with which to 
judge an educator’s performance . . . pose an insurmountable obstacle’’). 

135. Swidryk v. Saint Michael’s Medical Ctr., 493 A.2d at 645. 
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With respect to third-party claims against teaching institutions, the 
courts have also pointed out the difficulty of establishing a causal 
connection between the third party’s injuries and the educational 
institution’s negligence. For example, the causal link may be severed 
when the allegedly negligent former student has otherwise satisfied 
the state licensing requirements.** The courts’ reasoning in these 
cases has particular application to the pesticide-training programs 
conducted by CES. Applicators generally are licensed by other state 
agencies.'*” The licensing by other state agencies breaks the causal 
connection between the training program and subsequent negligence 
on the part of certified applicators. 

Courts have held institutions of higher education liable for express 
warranties made to their students. For example, if an educational 
institution includes in its bulletin or advertisements an express war- 
ranty that its courses will qualify students for a specific job or satisfy 
certain licensing requirements, then the institution will be bound by 
its statements.'** Thus, in example ten, if CES advertises that attending 
its short course will qualify applicators under the state certification 
laws, it could be held liable for personal lcsses if its program fails to 
satisfy the state requirements. 


c. Distinguishing Between Educational and Professional 
Malpractice Claims 


Given the differing treatment afforded educational and professional 
malpractice, how can these two be distinguished? The following 
questions offer some guidance. First, does the setting suggest an 
educational meeting or a professional consultation? If the information 
is furnished in a traditional educational setting or through general 
informational mechanisms like bulletins and news releases, then the 
activity is more likely to be treated as an educational service than a 
professional consultation. Second, is the information specifically pre- 
pared for a particular client? If the information is clearly intended for 





136. Moore v. Vanderloo, 386 N.W.2d at 115. 

137. Where CES is acting as the licensing agency, its decision to grant a license may 
also be protected by the state governmental immunity statute. Nunn v. State, 677 P.2d 846, 
853 (Cal. 1984) (complaint claimed that community college was negligent in carrying out 
a firearms instruction program. The California Supreme Court held for the community 
college because, among other reasons, California’s governmental immunity statute covered 
any “‘injury caused by ... the failure or refusal to issue ... any permit, license, [or] 
certificate . . . .’’) (quoting CaL. Gov’T CopE § 818.4 (19 ). But see PROSSER, supra note 86, 
at 1050-51 (Taking and due process claims may be filed for failure to issue a license). 

138. See Peretti v. Montana, 464 F. Supp. 784, 786 n.1 (D. Mont. 1979), rev’d on other 
grounds, 661 F.2d 756 (9th Cir. 1981) (‘‘Since a formal contract is rarely prepared, the 
general nature and terms of the agreement are usually implied, with specific terms to be 
found in the university bulletin and other publications; custom and usages can also become 
specific terms by implication.’’). See also Wickstrom v. North Idaho College, 725 P.2d 155 
(Idaho 1986) (dictum). 
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a generic audience, then it is reasonable to require listeners to deter- 
mine whether it applies to their specific situation. 

Professional malpractice actions are highly likely in all of the ex- 
amples listed in the service and hybrid regulatory categories. For the 
most part, both the service and hybrid regulatory activities are in- 
tended to provide specific information to particular individuals seek- 
ing answers to specific problems. Even with respect to the distribution 
of bulletin materials, a reasonable case can be made for applying the 
professional- rather than educational-malpractice standards when a 
particular bulletin is given to an individual in answer to questions. 


3. Negligent Misrepresentation. 


The common law tort of negligent misrepresentation may apply to 
bulletins containing erroneous information.'*® A majority of the courts 
facing negligent-misrepresentation claims against publishers have re- 
fused to find a duty to provide the general public with error-free 
information. Moreover, application of the common-law tort of negli- 
gent misrepresentation is limited by publishers’ First-Amendment 
rights. *4° 

The limited duty to provide the general public with error-free 
information is summarized in a recent Ninth Circuit case, Winter v. 





139. Two rules regarding negligent misrepresentation are applied depending upon whether 
physical or economic injuries are involved. Section 311 of the RESTATEMENT (SECOND) OF 
Torts (1965) covers negligent misrepresentation involving risk of physical harm: 

1) One who negligently gives false information to another is subject to liability 
for physical harm caused by action taken by the other in reasonable reliance 
upon such information, when such harm results 
a) to the other, or 
b) to such third persons as the actor should expect to be put in peril by the 

action taken. 
Section 552 of the RESTATEMENT (SECOND) OF Torts (1977), focuses on negligent misrepre- 
sentations causing economic injuries: 

1) One who, in the course of his business . . . supplies false information for the 
guidance of others in their business transactions, is subject to liability for 
pecuniary loss caused to them by their justifiable reliance upon the infor- 
mation, if he fails to exercise reasonable care or competence in obtaining or 
communicating the information. 

. .. the liability in Subsection (1) is limited to loss suffered 

a) by the person or one of a limited group of persons for whose benefit and 
guidance he intends to supply the information or knows that the recipient 
intends to supply it; and 

b) through reliance upon it in a transaction that he intends the information 
to influence or knows that the recipient so intends or in a substantially 
similar transaction ... . 

140. See generally, Donald Wallis, Note, ‘‘Negligent Publishing’: Implications for Uni- 
versity Publishers, 9 J.C. & U.L. 209 (1982-83); McDermott, Liability for Negligent Dissem- 
ination of Product Information: A Proposal for Assuring a More Responsible Writership, 
18 ForuM 557 (1983); Jonathan Hoffman, From Random House to Mickey Mouse: Liability 
for Negligent Publishing and Broadcasting, 21 Tort & INs. L.J. 65 (1985); Daniel McNeel 
Lane, Jr., Note, Publisher Liability for Material That Invites Reliance, 66 Tex. L. REv. 1155 
(1988). 
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G.P. Putnam’s Sons,'*: which involved an allegedly defective reference 
guide to mushrooms. The court held that the publisher was not liable 
to a couple who suffered severe liver damage when they ate mush- 
rooms which they believed, based upon the guide, to be edible. The 
court noted that, for negligence doctrine to be applicable, there must 
be a duty to exercise care.'*? The court held ‘‘that the defendants have 
no duty to investigate the accuracy of the contents of the books it 
[sic] publishes.’’*** 

The Winter case reflects the current state of the law of negligent 
misrepresentation in publishing. A majority of state and federal courts 
have uniformly refused to impose a duty of care on publishers of 
books, *** newspapers,**> or specialty business reporters.’** In drawing 
this conclusion, the courts have pointed to both the First Amendment**’ 
and the social costs involved if publishers were held liable.'** Impos- 
ing liability in these cases, according to one court, ‘‘would serve 
neither justice nor the public interest because of [that liability’s] 
manifestly chilling effect upon the right to disseminate knowledge.’’*® 

The courts have held that publishers have a duty of care in three 
separate instances. First, publishers may specifically assume respon- 





141. 938 F.2d 1033 (9th Cir. 1991). 

142. Id. at 1037. 

143. Id. 

144. Jones v. J. B. Lippincott Co., 694 F. Supp. 1216 (D. Md. 1988) (nursing book); 
Lewin v. McCreight, 655 F. Supp. 282 (E.D. Mich. 1987) (book on metal-smithing); Alm 
v. Van Nostrand Reinhold Co., 480 N.E.2d 1263 (Ill. 1985) (book on tool-making); Libertelli 
v. Hoffman-LaRoche, 7 Media L. Rep. (BNA) 1735 (S.D.N.Y. 1981) (Physician’s Desk 
Reference). See also Cardozo v. True, 342 So. 2d 1053 (Fla. Dist. Ct. App.) (holding seller 
of allegedly defective cookbook not liable), cert. denied, 353 So. 2d 674 (Fla. 1977). 

145. MacKown v. Illinois Publishing and Printing Co., 6 N.E.2d 526 (Ill. 1937) (printing 
of a defective dandruff formula). 

146. First Equity Corp. v. Standard & Poor’s Corp., 869 F.2d 175 (2d Cir. 1989) aff’g 
670 F. Supp. 115 (S.D.N.Y. 1987); Gutter v. Dow Jones, Inc., 490 N.E.2d 898 (Ohio 1986). 
See also David P. Chapus, Annotation, Newspaper’s Liability to Reader-Investor for Neg- 
ligent but Nondefamatory Misstatement of Financial News, 56 A.L.R.4TH 1162 (1987). 

147. But see TRAYNOR, supra note 7, at 385 n.37 (1990) (questioning whether govern- 
mental bodies have the same First-Amendment rights as private publishers). 

148. Judge Posner recently has suggested that economic efficiency would require modi- 
fication of the law governing the negligent distribution of misinformation to reflect the fact 
that information is a “‘public good.’’ Greycas, Inc. v. Proud, 826 F.2d 1560, 1564 (7th Cir. 
1987). According to this argument, immunity should be granted on the grounds that such 
protection is necessary to encourage the development and free flow of new ideas. Applying 
this principle, immunity should be given to CES if it can be shown that extension would 
otherwise be deterred from performing its information transfer function if liability were 
imposed. In reality, the ‘‘public good’’ argument appears to provide little justification for 
granting immunity to CES. First, deterrence seems unlikely since extension’s primary 
mission of information diffusion will not be affected by imposing liability. Second, the role 
of CES—-in contrast with that of experiment stations—-is not to develop and transmit new 
theories but rather to diffuse proven ideas. Imposing liability on CES might enhance 
technical transfer since users would be compensated if the information distributed proves 
unreliable. 

149. Gutter v. Dow Jones, Inc. 490 N.E.2d 898, 902 (Ohio 1986), quoting Demuth 
Development Corp. v. Merck & Co., 432 F. Supp. 990, 994 (E.D.N.Y. 1977). 
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sibility for the accuracy of their materials.15° Second, publishers may 
become liable if they learn of defects in the materials before publishing 
them.'*? Third, several courts have held that, as a matter of public 
policy, certain mass-produced materials are ‘‘products’’ and subject 
to the strict product-liability requirements described by the Restate- 
ment (Second) of Torts.**? These cases dealt exclusively with naviga- 
tional charts,’** although the Winter court in dicta suggested that 
‘“‘[c]lomputer software that fails to yield the result for which it was 
designed may be another [product].’’** The application of strict lia- 
bility with respect to these materials is justified because: 1) They are 
mass-produced; 2) the publisher frequently has played some role in 
their development; 3) their highly technical content prevents their 
intended users from being able to discern errors; 4) their content 
represents specific factual claims rather than theories or speculative 
ideas, and 5) the inherent risk involved in their use suggests that a 
publisher warrants their accuracy. 

These cases provide some insight into CES’s potential liability for 
errors found in their materials. County and state CES offices frequently 
act like the publisher in Winter in distributing materials prepared by 
others. In these instances, they are simply conduits who supply the 
general public with information; they have no actual knowledge 
whether the information contained in the publications is correct; and 
they have not explicitly warranted its accuracy to their clientele. CES, 
in issuing news releases and newsletters, performs in a manner similar 
to that of newspapers and specialty business reporters. CES primary 
goal is to distribute relevant information as quickly and as cheaply as 
possible. Readers are expected to be aware that accuracy is being 
sacrificed for speed. 

The case law should not be read as providing blanket immunity for 
injuries caused by erroneous information contained in CES bulletins. 
First, none of the cited cases dealt directly with the author’s liability. 
Since most authors of extension bulletins are also CES employees, if 
the author is found negligent in preparing these materials, CES would 
still be liable under the doctrine of respondeat superior. Second, 
unlike most commercial publishers, CES employs a rigorous review 





150. Hanberry v. Hearst Corp., 81 Cal. Rptr. 519 (Cal. Ct. App. 1969) (Good Housekeeping © 
seal of approval). See also Publisher Liability for Material That Invites Reliance, supra note 
140, at 1171. 

151. Libertelli v. Hoffman-LaRoche, 7 Media L. Rep. (BNA) 1735 (S.D.N.Y. 1981) (dicta 
suggesting that if publisher had become aware of the addictive qualities of valium before 
publishing its Physician’s Desk Reference, a claim could have been made). 

152. RESTATEMENT (SECOND) OF TorTs § 402A (1965). 

153. Brocklesby v. United States, 767 F.2d 1288 (9th Cir. 1985); Saloomey v. Jeppesen 
& Co., 707 F.2d 671 (2d Cir. 1983); Aetna Cas. & Surety Co. v. Jeppesen & Co., 642 F.2d 
339 (9th Cir. 1981); Reminga v. United States, 631 F.2d 449 (6th Cir. 1980); Fluor Corp. 
v. Jeppesen & Co., 216 Cal. Rptr. 68 (Cal. Ct. App. 1985). 

154. Winter v. G. P. Putnam’s Sons, 938 F.2d 1033, 1036 (9th Cir. 1991). 
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procedure for its materials. Courts might reasonably conclude that 
CES has assumed responsibility for the accuracy of the information it 
is distributing in these publications.‘** Third, some of the publications 
issued by extension share some, if not all, of the characteristics of 
navigational graphs. Mass-produced building designs and chemical- 
application bulletins developed by CES specialists, for example, are 
based upon highly technical information, involve specific factual 
claims rather than theories or speculative ideas, and are intended for 
use by readers.’** If these publications are held to be products, then 
CES may be subject to strict liability should the information contained 
in these materials be found defective. 


4. Defamation. 


Extension specialists and agents are frequently asked to assess the 
management and financial capacities of the agriculturalists and busi- 
nesses with whom they deal (example eight). A critical assessment 
could have significant economic and reputational impact upon those 
being evaluated, particularly since the assessment represents a deter- 
mination made by ‘‘experts’’ from the state university.’ 

A recent California district-court decision raises the possibility that 
an inaccurate assessment of a producer’s financial or management 
ability could result in a defamation action.*** The plaintiff in this case 
was awarded a $7 million libel judgment against the University of 
California and three researchers. The researchers had concluded in a 
report released to the public that plaintiff’s cattle had died as a result 
of mismanagement of his herd rather than from the actions of the 
state department of food and agriculture. 

Defamation refers to ‘‘that which tends to injure reputation; to 
diminish the esteem, respect, goodwill or confidence in which the 
plaintiff is held, or to excite adverse, derogatory or unpleasant feelings 





155. A different standard should be applied, therefore, depending upon whether a 
refereed or nonrefereed publication is involved. Wolston v. Reader’s Digest Ass’n, 443 U.S. 
157, 171, 99 S. Ct. 2701, 2709 (1979) (Blackmun, J., concurring) (Dictum distinguishing 
between historian and reporter: ‘‘A reporter trying to meet a deadline may find it totally 
impossible to check thoroughly the accuracy of his sources. A historian writing sub specie 
aeternitatis has both the time for reflection and the opportunity to investigate the veracity 
of the pronouncements he makes.’’). 

156. The potential threat caused by subjecting CES bulletins to negligent misrepresen- 
tation claims is thus different than that for university research. With respect to university 
research, the information produced is much more speculative. Imposing liability would, 
therefore, have a more chilling effect on the researcher. For a discussion of the First- 
Amendment rights of researchers, see the articles cited infra note 19S. 

157. TRAYNOR, supra note 7, at 383-84. 

158. Neary v. Regents of the Univ. of Calif., 278 Cal. Rptr. 773, (Cal. Ct. App.) petition 
for review granted, 810 P.2d 997 (1991). The California Court of Appeals had held earlier 
that neither the university nor the researchers were protected under the state’s official duty 
privilege. Neary v. Regents of the Univ. of Calif., 230 Cal. Rptr. 281 (Cal. Ct. App. 1986). 
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or opinions against him.’’**® Defamatory actions can be divided into 
two categories — libel, primarily involving written, printed, or other 
form of permanent embodiment, and slander, consisting of oral def- 
amation.’® The law of defamation involves a confusing mixture of 
common, ecclesiastical, statutory, and most recently constitutional 
law.'*! The applicable law depends upon whether the party claiming 
injury is a public or private figure, whether a public or private concern 
is involved, and whether a media or nonmedia party is being sued.'* 
In example eight, CES represents a nonmedia defendant, the plaintiff 
is probably not a public figure or official,’®* and the issue may or may 
not be a matter of public concern. 

If a matter of public concern is involved and the courts do not 
distinguish between media and nonmedia defendants, then the plain- 
tiff will be required to establish that CES was negligent in preparing 
its assessment.'** On the other hand, if a matter of public concern is 
involved and the courts do not apply First-Amendment protection to 
nonmedia defendants, then the common law rules governing defa- 
mation may apply. At common law, defendants were strictly liable 
for any injuries suffered as a result of defamatory communications, 
unless the communications fell within one of several defenses or 
privileges.‘®* However, a number of state courts have refused to apply 
strict liability in these cases.1**° The Wyoming Supreme Court, for 
example, has held that defamation suits brought by private individuals 
concerning ‘‘public issues’’ require, at a minimum, a showing that 
the publisher has been negligent.'* 

In cases involving private figures, nonmedia defendants, and matters 
of private concern, the United States Supreme Court has held that 





159. BLACK, supra note 91, at 417. See also Prosser, supra note 86 at 773. 

160. PROSSER, supra note 86, at 786. 

161. PROSSER, supra note 86, at 771-73. 

162. Rodney A. Smolla, Dun & Bradstreet, Hepps, and Liberty Lobby: A New Analytic 
Primer on the Future Course of Defamation, 75 Gro. L.J. 1519 (1987). 

163. However, the district court in Neary found the plaintiff rancher was a public figure. 
The California Court of Appeals affirmed, noting that Neary had generated much of the 
press coverage himself, thereby not only voluntarily injecting himself into the controversy 
but perhaps also creating it. 230 Cal. Rptr. at 283. 

164. Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S. Ct. 2997 (1974). 

165. Truth is an absolute defense in defamation actions. PROSSER, supra note 86, at 839. 
The common law also provides an absolute privilege for defamatory statements made during 
judicial and legislative proceedings, certain executive communications, and communications 
authorized by the plaintiff. Prosser, supra note 86, at 815-22. For example, the absolute 
privilege would protect CES specialists and agents when testifying before legislative com- 
mittees. The common law supplies a qualified privilege for communications intended to 
protect the interests of the defendant, of another, or of the defendant and the recipient. 
The qualified privilege also covers communications given to public officials acting in their 
official capacity and fair comments made on matters of public concern. PROSSER, supra note 
86, at 822-32. The qualified privilege is lost if the defendant fails to act in a reasonable 
manner and for a proper purpose. PROSSER, supra note 86, at 832. 

166. RESTATEMENT (SECOND) OF TorTS § 580B (1978). 

167. Adams v. Frontier Broadcasting Co., 555 P.2d 556 (Wyo. 1976). 
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courts may apply the common-law defamation rules.*** Most defama- 
tion cases involving CES will follow this pattern. Plaintiffs are not 
public figures and the issues involved—plaintiffs’ management ability, 
for example—are not matters of public concern. In these cases, First- 
Amendment protection is not available. CES would be strictly liable 
if it is unable to establish the truth of its assessments or to demonstrate 
that it falls within one of the common-law defenses or privileges. 


5. Breach of a Fiduciary Duty. 


A fiduciary or confidential relationship exists ‘‘whenever one person 
trusts in or relies upon another... . Such relationship arises when- 
ever confidence is reposed on one side, and domination and influence 
result on the other.’’** As examples five and eight illustrate, CES 
agents and specialists frequently are given confidential information 
by their clientele. Moreover, specialists and agents in their consulta- 
tions are often privy to family and business information which might 
embarrass or economically injure their clientele if revealed to others. 
Examples five and eight create the potential for a breach of a traditional 
fiduciary duty—misuse or disclosure of confidential information.’ 
Unless the parties otherwise agree or disclosure is compelled by legal 
process, fiduciaries are obligated to keep confidential any information 
they receive.’”: Therefore, the specialist in example five should refuse 
requests to reveal the financial records of surveyed custom operators, 
and the agent in example eight should refrain from providing a 
management assessment without first obtaining permission. 


6. Extension’s Liability as a Landholder. 


Landholders owe a specific duty of care to those they invite onto 
property the landholders own or control. Example seven illustrates 
one form that liability to invitees can take. Under the agreement, CES 
is authorized-to bring the general public onto property, which it 
arguably jointly controls with participating farmers and ranchers, to 





168. Dun & Bradstreet v. Greenmoss Builders, Inc., 472 U.S. 749, 105 S. Ct. 2939 (1985). 

169. BLACK, supra note 91, at 626. 

170. Martino v. Family Serv. Agency, 445 N.E.2d 6 (holding that allegations that social 
worker revealed confidential information supported claim of a breach of an implied 
condition of the counselling contract). See also RESTATEMENT (SECOND) OF AGENCY § 395 
(1958). See also AGENCY, supra note 83 at 127-28 (duty of loyalty). 

171. The issue of confidentiality and legal compulsion creates particular problems for 
specialists and agents. For example, an agent may discover that animals are being confined 
in unsafe and unsanitary conditions. Similarly, 4-H leaders may learn that one of the 4-H 
club members is being abused. A number of states require persons knowing of child abuse 
to notify public authorities. Wyo. Stat. § 14-3-205 (1986). See also David J. Agatstein, 
Child Abuse Reporting in New York State: The Dilemma of the Mental Health Professional, 
34 N.Y.L. Scu. L. Rev. 115 (1989); John E. B. Meyers, A Survey of Child Abuse and 
Neglect Reporting Statutes, 10 J. Juv. L. 1 (1986). 
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demonstrate the efficacy of its IRM or IPM projects. Other examp!es 
of potential liability to invitees include injuries occurring to visitors 
at CES-sponsored field days at the university experiment station, to 
volunteers participating in a CES-sponsored reforestation project, and 
to club members at summer camps operated by 4-H. 

The common-law duty of care owed by possessors of land’”? to those 
entering onto their property depended upon whether the entrant was 
a trespasser, a licensee, or an invitee.’”? Courts in a minority of 
jurisdictions have abolished these distinctions, particularly the differ- 
entiation between invitees and licensees, and have adopted ‘‘the 
ordinary negligence principles of foreseeable risk and reasonable 
care.’’'74 A majority of the states, including Wyoming, continue to 
rely on the three-tiered approach. ‘75 

In example seven, those invited to observe the IPM/IRM programs 
qualify as public invitees in areas open to the general public. The 
same can be said for those injured while attending field days and for 
visitors injured at camps operated by 4-H.’”° Each of these instances 
involves an implied representation to entrants that the land has been 
reasonably prepared for their safety. CES is obligated not only to avoid 
injuring visitors through negligent conduct, but also to exercise rea- 
sonable care in discovering and warning them of any hidden dangers 
on the property.’”” 

CES may also be liable for injuries caused to adjoining landowners 
by activities on land under extension’s control. For example, extension 


would be liable if crops on neighboring lands are injured because of 
agents’ or specialists’ negligence in applying chemicals’”* or in exe- 
cuting a controlled burn.’”? Similarly, a successful action for damages 





172. Section 328E of the RESTATEMENT (SECOND) OF TorTs (1965) defines a possessor as: 
(a) a person who is in occupation of the land with intent to control it or 
(b) a person who has been in occupation of land with intent to control it if no 
other person has subsequently occupied it with intent to control it, or 
(c) a person who is entitled to immediate occupation of the land, if no other 
person is in possession under Clauses (a) and (b). 

173. 3 AMERICAN TorTS, supra note 10, 826-28. See also Vitauts M. Gulbis, Annotation, 
Modern Status of Rules Conditioning Landowner’s Liability Upon Status of Injured Party 
as Invitee, Licensee, or Trespasser, 22 A.L.R.4TH 294 (1983). 

174. Berge v. Boyne U.S.A. Inc., 779 F.2d 1445 (9th Cir. 1986) (applying Montana law). 
See also PROSSER, supra note 86, at 433. 

175. Yalowizer v. Husky Oil Co., 629 P.2d 465 (Wyo. 1981). See also PRossER, supra 
note 86, at 433. 

176. Section 332 of the RESTATEMENT (SECOND) OF TorTs (1965) provides: 

(2)A public invitee is a person who is invited to enter or remain on land as a 
member of the public for a purpose for which the land is held open to the public. 
See also Prosser, supra note 86, at 422. Since 4-H campers frequently must pay a fee to 
participate in camping activities, they also qualify under traditional business invitee rules. 
PROSSER, supra note 86, at 419. 

177. PROSSER, supra note 86, at 425-26. 

178. 7 AMERICAN TORTS, supra note 10, at 57-59. 

179. 7 AMERICAN TorTS, supra note 10, at 55-56. 
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could be brought if CES employees inadvertently trespass onto neigh- 
boring lands while preparing or working a demonstration site, or 
create a nuisance in operating a demonstration project.*®° 


7. Practicing Law Without a License. 


A number of the services provided by CES involve the offering of 
professional services.**1 When agents or specialists are not licensed to 
perform these services, they risk being found in criminal contempt. 
Examples four and six illustrate this dilemma. Wyoming law provides: 
“It shall be unlawful, and punishable as contempt of court, for any 
person not a member of the Wyoming state bar to hold himself nut 
or advertise by whatever means as an attorney or counselor-at-law.’’®? 

There is no universally accepted definition of ‘‘practice of law.’’ 
Commentators agree that the practice of law extends beyond litigation 
to include ‘‘the giving of advice or the rendition of any service 
requiring the use of any degree of legal knowledge or skill.’’'** With 
respect to educational programs, state courts have indicated that giving 
general legal information—concerning the advantages and disadvan- 
tages of particular business forms‘ or testamentary trusts,’*> for ex- 
ample—while necessitating general knowledge of the law does not by 
itself constitute the practice of law.’® 

CES clientele sometimes ask specialists and agents to assist them 
in filling out tax and real-estate forms. Whether this assistance in- 


volves the unauthorized practice of law is a question of fact. For 





180. Sayre v. Iowa State Univ., No. 32306, (Boone, County, Iowa Dist. Ct. December 29, 
1990) (holding Iowa State University Swine Nutrition and Management Center to be a 
private nuisance). 

181. See supra text accompanying note 110. 

182. Wyo. Stat. § 33-5-117 (1987). 

183. Lozoff v. Shore Heights, Ltd., 342 N.E.2d 475, 478 (Ill. App. Ct. 1976) aff'd 362 
N.E.2d 1047 (Ill. 1977). See also H. D. Warren, Annotation, What Amounts to Practice of 
Law, 151 A.L.R. 781 (1944). One commentator argues that despite the fact that not uniform 
definition applies, all states list the following activities as constituting the practice of law: 
(a) ‘‘Representing others before judicial or administrative bodies;’’ (b) ‘‘advising others on 
their legal rights and problems on a regular basis or for a fee;’’ and (c) ‘‘drafting legal 
instruments for others.’’ Ross D. Vincenti, Note, Self-Help Legal Software and the Unau- 
thorized Practice of Law, 8 CoMPuTER/L.J. 185, 196 (1988). See also Loyd P. Derby, Comment, 
The Unauthorized Practice of Law by Laymen and Lay Associations, 54 CaL. L. REV. 1331 
(1966). 

184. Blair v. Motor Carriers Serv. Bureau, 40 Pa. D. & C. 413 (1939). See generally R. 
F. Martin, Annotation, Services in Connection With Tax Matters as Practice of Law, 9 
A.L.R.2p 797 (1950). 

185. State Bar Ass’n v. connecticut Bank & Trust Co., 153 A.2d 453 (Conn. 1959) (no 
specific advice given, no fee charged, and customers advised to consult with their own 
attorney). 

186. The nature of the questions and answers rather than the setting is determinative of 
this question. Rosenthal v. Shepard Broadcasting Serv., 12 N.E.2d 819 (Mass. 1938) (holding 
radio program in which specific legal questions were submitted by the audience and 
answered to be the practice of law). 
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example, preparation of tax forms and disposing of incidental ques- 
tions of tax law have been held not to be the practice of law.*®” Courts 
have been less clear regarding the filling out of real-estate forms, with 
the results generally turning on the type of instrument and assistance 
involved.'* 

In ruling that the distribution of forms, without instructions or 
assistance, is not the practice of law, most courts have acknowledged 
the long history and convenience of this practice to the public.’®° At 
least one court, however has held that the distribution of will forms 
constitutes the unauthorized practice of law.’ The court distinguished 
between distributing standardized wills and distributing deed forms, 
noting the greater need to exercise legal judgment in drafting will 
clauses. One court also indicated, in dicta, that the act of selecting 
among standardized forms could itself be the unauthorized practice 
of law.*? 

With respect to bulletin-like materials (‘‘legal kits’’) consisting of a 
series of legal forms and instructions on how to complete them, 





187. Waugh v. Kelley, 555 N.E.2d 857 (Ind. Ct. App. 1990) (holding that the preparation 
and filing of federal and state income tax returns is not the rendering of legal services); 
Noble v. Hunt, 99 S.E.2d 345 (Ga. Ct. App. 1957) (same); In re New Jersey Society of 
Certified Pub. Accountants, 507 A.2d 711 (N.J. 1986) (same). But see The Florida Bar Re: 
Advisory Opinion - Nonlawyer Preparation of Pension Plans, 571 So. 2d 430 (Fla. 1990) 
(providing that certain activities concerning the creation and termination of a qualified 
pension plan would constitute the unlicensed practice of law). 

188. Compare State v. Buyers Serv. Co., 357 S.E.2d 15 (S.C. 1987) (holding the prepa- 
ration of documents of title to be the unauthorized practice of law); Preferred Title Serv., 
Inc. v. Seven Seas Resort Condominium, Inc. 458 So. 2d 884 (Fla. Dist. Ct. App. 1984) 
(holding that absent a title insurance transaction, services provided constitute the practice 
of law); Washington State Bar Ass’n v. Great Western Union Fed’l Sav. & Loan Ass’n, 586 
P.2d 870 (Wash. 1978) (holding that drafting and preparing loan documents and selecting 
and completing deed forms is the unauthorized practice of law); and Kentucky State Bar 
Ass'n v. Tussey, 476 S.W.2d 177 (Ky. Ct. App. 1972) (holding that preparing real estate 
mortgages involves practice of law) with Cardinal v. Merrill Lynch Realty/Burnet, 433 
N.W.2d 864 (Minn. 1988) (holding that collecting a drafting fee for closing services in 
connection with realty sale is not the practice of law); State Bar v. Guardian Abstract and 
Title Co., 575 P.2d 943 (N.M. 1978) (holding that filling in blanks in real estate legal 
instrument, where forms had been drafted by an attorney and completion requires only 
common knowledge is not the unauthorized practice of law). See also L. S. Tellier, 
Annotation, Drafting, or Filling in Blanks in Printed Forms, of Instruments Relating to 
Land by Real Estate Agents, Brokers, or Managers as Constituting Practice of Law, 53 
A.L.R.2D 788 (1957). 

189. Florida Bar v. American Legal & Business Forms, Inc., 274 So. 2d 225 (Fla. 1973). 
See generally Patricia J. Lamkin, Annotation, Sale of Books or Forms Designed to Enable 
Layment to Achieve Legal Results Without Assistance of Attorney as Unauthorized Practice 
of Law, 71 A.L.R.3D 1000, 1003 (1976). 

190. Palmer v. Unauthorized Practice Conim. of State Bar, 438 S.W.2d 374 (Tex. Civ. 
App. 1969). 

191. See State Bar v. Guardian Abstract & Title Co., 575 P.2d 943 (N.M. 1978) (holding 


that exercising a legal judgment as to which real estate form to use constitutes the practice 
of law). 
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jurisdictions vary.*? When individuals distributing the materials also 
assist clients in completing them, the practice has been condemned 
as the unauthorized practice of law.’ When no personal contact is 
made, however, rulings differ. In some jurisdictions, courts have held 
that, without this personal contact and attention, the sale does not 
constitute the practice of law.’ In Florida, however, lack of personal 
contact is not determinative; a showing that instructions for filling 
out the form are included can be sufficient to establish the unauthor- 
ized practice of law.’ 

To summarize, specialists and agents providing only general edu- 
cational programs and materials on legal topics are not engaged in 
the practice of law. Similarly, a majority of jurisdictions have held, 
persons providing legal forms, without assisting users in completing 
them, are not engaging in the practice of law. On the other hand, 
specialists and agents who fill out complicated legal forms or who 
provide specific answers to legal questions posed by their clients are 
likely to be engaged in the unauthorized practice of law. The unsettled 
nature of the law concerning ‘‘kits,’’ should create some concern for 
CES. The distribution of lease bulletins and instructions clearly re- 
sembles the distribution of estate-planning or divorce ‘‘kits,’’ which 
have been the subject of extensive legal inquiry. 


8. Administrative Discretion: Violation of the Smith-Lever Act. 


Recent state and federal laws covering higher education have placed 
increasingly greater limitations on the discretionary decision-making 
power of university administrators and personnel.’ For example, 
civil-rights legislation imposes a number of restrictions on the hiring 
and firing decisions made by CES.'*” Similarly, restrictions on animal 





192. The form of these legal kits has slowly evolved from printed matter to computerized 
software. See Timothy H. Skinner, Comment, Legal Software, the First Amendment and 
the Unauthorized Practice of Law, 2 SorrwarE L.J. 319 (1988); Vincenti supra note 183. 
See generally Lamkin, supra note 189. 

193. Akron Bar Ass’n v. Singleton, 573 N.E.2d 1249 (Ohio Bd. Unauth. Prac. 1990) 
(dissolution kit); People v. Macy, 789 P.2d 188 (Colo. 1990) (living will documents); New 
Jersey State Bar Ass’n v. Divorce Ctr., 477 A.2d 415 (N.J. Super. Ct. Ch. Div. 1984) (divorce 
kit); State Bar v. Cramer, 249 N.W.2d 1 (Mich. 1976) (divorce kit). 

194. New Jersey State Bar Ass’n v. Divorce Ctr., 477 A.2d 415 (N.J. Super. Ct. Ch. Div. 
1984); In re Thompson, 574 S.W.2d 365 (Mo. 1978); Oregon State Bar v. Gilchrist, 538 
P.2d 913 (Or. 1975); New York County Lawyers’ Ass’n v. Dacey, 283 N.Y.S.2d 984 (N.Y. 
App. Div.) rev’d 234 N.E.2d 459 (N.Y. 1967). 

195. Florida Bar v. Stupica, 300 So. 2d 683 (Fla. 1974); Florida Bar v. American Legal 
& Business Forms, Inc., 274 So. 2d 225 (Fla. 1973). 

196. Fishbein, supra note 6. 

197. See, e.g., U.S. Dep’T oF Acric., EXTENSION SERVICE, LORAH, REVIEW OF CIVIL RIGHTS 
COMPLIANCE, WYOMING COOPERATIVE EXTENSION (1989); Fishbein, supra note 6, at 387-90, and 
392-93. Satisfying civil rights compliance reviews and carrying out civil rights training in 
fiscal year 1990 required an expenditure of .3 professional FTE’s by Wyoming CES. 
ACCOMPLISHMENT, supra note 5. See also cases cited supra at note 5. 
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and biotechnology research may harm CES demonstration projects.‘ 
In addition, the power to subpoena records may limit specialists’ 
ability to guarantee anonymity to survey participants.’ A complete 
survey of this new ‘‘accountability’’ lies beyond the scope of this 
article. Instead, attention will be focused on the question posed in 
example two: Can disgruntled community members sue to reverse a 
Director’s decision concerning which educational programs to offer? 

This question recently was addressed by the California courts. 
The case involved a section 1983 action, brought against the regents 
of the University of California, contesting the University’s method of 
selecting Hatch-funded research projects and contending that some of 
the University’s privately funded research constituted a gift of public 
funds. The plaintiffs alleged ‘‘that the University’s agricultural re- 
search program emphasized farm mechanization, which favored the 
interests of large agricultural business, to the detriment of the small 
farmer and consumer.’’?*: The trial court denied the University’s 
motion for summary judgment. The California Court of Appeals re- 
versed. 

The Court of Appeals first noted that Congress, in enacting the 
Hatch Act, had not stated a preference for research benefitting small 
family farms.2°? The court similarly found that the administrative 
manual issued by the Secretary of Agriculture did not require agri- 
cultural-experiment stations to develop procedures to consider who 


the beneficiary may be or to give primary consideration to small 
family farmers. The court rejected the argument that a statement of 
Congressional policy found in the Food and Agriculture Act of 1977 
required that the Hatch Act be implemented in a manner which 
benefitted small family farmers.?°* The court pointed out that Congress 
had not implemented this section by establishing new procedural 
requirements for existing agricultural research programs.” Indeed, 





198. 7 U.S.C. § 2142 (1988). See also Mimi Brody, Animal Research: A Call for 
Legislative Reform Requiring Ethical Merit Review, 13 Harv. Env’L L. Rev. 423 (1989). 

199. Charles D. Hoornstra & Michael A. Liethen, Academic Freedom and Civil Discovery, 
10 J.C. & U.L. 113 (1983); Robert M. O’Neil, Scientific Research and the First Amendment: 
An Academic Privilege, 16 U.C. Davis L. REv. 837 (1983); Nelson P. Miller, Subpoenas in 
Academia: Controlling Disclosure, 17 J.C. & U.L. 1 (1990). See also Janet D. Fairchild, 
Annotation, Right of Independent Expert to Refuse to Testify as to Expert Opinion, 50 
A.L.R.4TH 680 (1986). 

200. California Agrarian Action Project, Inc. v. University of Calif., No. 516427-5 (Cal. 
Super. Ct. March 20, 1986), rev’d 258 Cal. Rptr. 769 (Cal. Ct. App. 1989). 

201. 258 Cal. Rptr. at 770. 

202. Id. at 771. 

203. The section in question provides: ‘‘It is neither the policy nor the intent of Congress 
that agricultural and agriculture-related programs be administered exclusively for family 
farm operations, but it is the policy and the express intent of Congress that no such 
program be administered in a manner that will place the family farm operation at an unfair 
economic disadvantage.’’ 7 U.S.C. § 2266(a) (1988). See also Schroder v. Volcker 864 F.2d 
97 (10th Cir. 1988) (holding that this statute creates no private cause of action). 

204. 258 Cal. Rptr. at 772. 
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the statute requires only that the Secretary of Agriculture submit a 
report on the impact of agriculture and agriculturally related programs 
on the family farm system.”°> Additionally, the court found persuasive 
the fact that Congress has enacted separate legislation to ‘‘expand 
small farm research and extend training and technical assistance to 
small farm families.’’?°° The court concluded: ‘‘Congress has chosen 
to enact separate legislation to foster agricultural research designed 
to address the special needs of the small farmer rather than narrowing 
the broad scope of permissible agricultural research under programs 
such as the Hatch Act.’’?°” 

Although dealing exclusively with the application of the Hatch Act, 
the decision of the California Court of Appeals remains instructive 
with respect to potential challenges to the administration of CES 
programs. The Smith-Lever Act does not specifically require CES to 
carry out any particular program. Indeed, Directors are given broad 
authority to develop and implement programs which, in their opinion, 
best benefit their areas.2°* Public control of CES programs is exercised 
in other ways—advisory committees are employed at both the state 
and the local level; individual participation in CES programs is vol- 


untary; and local governments retain the right to ‘‘opt-out’’ at any 
time.?°° 


C. Summary 


The winds of change in litigation theories have increased CES’s 
potential liability, but not to hurricane proportions. While this Article 





205. 7 U.S.C. § 2266(b)(2)(A) (1988). 

206. 7 U.S.C. § 2661(a)(4) (1988). 

207. 258 Cal. Rptr. at 773. 

208. Consider the language found in the National Agricultural Research, Extension, and 
Teaching Policy Act of 1977, as amended, 7 U.S.C. § 3101-3336 (1988); 7 U.S.C. § 3121(11) 
which requires the Secretary of Agriculture to: 

coordinate the efforts of States, State cooperative institutions, State extension 
services, the Joint Council, the Advisory Board, and other appropriate institutions 
in assessing the current status of, and developing a plan for, the effective transfer 
of new technologies, including biotechnology, to the farming community, with 
particular emphasis on addressing the unique problems of small- and medium- 
sized farms in gaining information about those technologies. (Emphasis added). 
The statutory language imposes no specific obligations on Directors to provide any specific 
program for small- and medium-sized farms. It requires only that the Secretary of Agriculture 
coordinate a planning ‘‘effort.”’ 

209. The California Court of Appeals did not consider whether research conducted by 
the university on behalf of private contractors constituted a gift of state resources. Courts 
considering extension activities have rejected similar challenges. See, e.g., Bailey v. Van 
Dyke, 240 P. 454 (Utah 1925) (holding county commissioners’ contract for agriculture 
extension was not unconstitutional as an expenditure of public money for private purposes); 
Jasper Cty. Farm Bureau v. Jasper County, 286 S.W. 381 (Mo. 1926) (same). But see Rebecca 
S. Eisenberg, Academic Freedom and Academic Values in Sponsored Research, 66 TEx. L. 
REv. 1363 (1988); Fowler, Conflicts of Interest and the Land-Grant Mission, 29 J. ExT. 5 
(Summer 1991). 
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provides only a selective examination of CES activities and common- 
and contract-law theories, the eleven examples considered do generate 
a significant number of liability exposures.??° Though educational 
malpractice suits present little real difficulty, specialists’, agents’, and 
volunteers’ negligent contact with the public during these educational 
programs creates multiple liability exposures. Moreover, CES’s broad 
range of services and hybrid regulatory activities presents ample 
opportunity for professional-malpractice actions. In addition, the in- 
clination of some agents and specialists to provide bankers and others 
with confidential information concerning their clientele increases the 
likelihood that claims of defamation and breach of fiduciary duty will 
arise. Finally, CES’s historic pattern of distributing legal forms and 
information presents a real possibility that its agents will be success- 
fully sued for the unauthorized practice of law. 


V. SOME STEPS TO LIMIT THE LIABILITY EXPOSURE OF COOPERATIVE 
EXTENSION 


A. Introduction 


The judgments against the University of California in Neary and 
the University of Wyoming in Meier indicate that the threat of liti- 
gation against CES is more than hypothetical. Universities could 
respond by eliminating all of their off-campus activities. Such a radical 
response would be nearly impossible to achieve and would be incon- 
sistent with the goal of ‘‘diffusing . . . practical information’’ which 
justified the creation of CES. Of course, universities could petition 
their state governments to re-establish blanket governmental immunity 
for their programs. This too seems unlikely, given today’s legal and 
political environment. It would also be incompatible with the philos- 
ophy underlying the Smith-Lever Act. 

State CES could implement a risk-management program to eliminate 
or lessen their liability exposures. ‘‘Risk management is the identifi- 
cation, measurement, and treatment of exposures to potential acciden- 
tal losses.’’?11 Federal CES has already developed risk-management 
materials for local governments.?'? Indeed, some universities have 





210. Other legal issues that should be considered include potential antitrust (example 
five), product and implied warranty (examples five, seven, and nine), statutory violations 
of pesticide and hazardous chemical requirements (example ten) and taking (example seven) 
liability claims. See also J. Everts, UNIv. OF WISCONSIN COOPERATIVE EXTENSION SERV., 33 
Ways TO REDUCE Risk IN CES (1986) (liability risk for 4-H agents associated with working 
with related organizations, serving on non-profit boards, carrying out county fair activities, 
and performing disciplinary actions). 

211. C. ARTHUR WILLIAMS, JR. & RICHARD M. HEINS, RISK MANAGEMENT AND INSURANCE 4 
(5th ed. 1985). 

212. U.S. Dep’T oF AGRIC. EXTENSION SERVICE, PUBLIC RISK MANAGEMENT Ass’N, & OKLAHOMA 
STATE UNIV. COOPERATIVE EXTENSION, RISK MANAGEMENT FOR SMALL COMMUNITIES (n.d.). The 
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established on campus a risk-management office which could assist 
in implementing a risk-management program for CES. 

The objective of this section is to briefly outline some basic steps 
that state CES might employ to implement a risk-management pro- 
gram. The approach will be illustrated through results from a prelim- 
inary liability-risk assessment conducted for the College of Agriculture 
at the University of Wyoming.?"° 


B. Risk Management Procedures 


1. Investigate: Determining the Scope of Current Cooperative- 
Extension-Service Programs. 


Directors must begin their risk management efforts by surveying the 
internal environment.” First, Directors must develop an inventory of 
their current and projected programs. Second, they must list every 
activity undertaken during the past year to implement these programs. 
Included in this list should be any administrative preparatory actions— 
rental of equipment and land, purchase of supplies, selection and 
training of employees and volunteers, and the like. Individuals re- 
sponsible for carrying out programmatic activities should be identified 
and their responsibilities and backgrounds outlined. Third, Directors 
should briefly examine their state statutes and university administra- 


tive rules to see whether the programs are authorized. Fourth, Direc- 
tors should review the administrative preparatory actions for each 
programmatic activity to make sure that they are consistent with 





materials are published in four binders. Attention here will be focused on one of these 
binders entitled, ‘‘Risk Management Workbook’’ [hereinafter Workbook]. See also Everts, 
supra note 210 (discussion of risk management techniques for 4-H). For a discussion of 
these techniques in a nongovernmental setting, see Alan Schroeder, Univ. of Wyoming 
Dep’t of Agricultural Econ., Risk Management Strategies for Ranch Recreation (Final Report, 
1988); [hereinafter Schroeder]; ALAN SCHROEDER & R. OLSON, UNIv. OF WYOMING COOPERATIVE 
EXTENION, No. B-950, MINIMIZING LANDHOLDER LIABILITY FROM PUBLIC RECREATIONAL USE OF 
PRIVATE LANDs (1991). 

213. ADVANCED RISK MANAGEMENT TECHNIQUES, INC., PROPOSAL FOR INSURANCE AND RISK 
MANAGEMENT CONSULTING SERVICES (1990) [hereinater ProposaL]. The study proposal listed 
four main objectives: 

1) Analyze and report on the adequacy of current insurance coverage and the 
appropriateness of its cost in view of the University’s exposures and available 
risk financing alternatives; 

2) Using the College of Agriculture as a pilot, develop a program to appraise 
the liability risks associated with its operations, including its academic pro- 
grams, services to the public, and other areas; 

3) Develop a reporting format for the University Risk Manager to use in reporting 
the status of the University’s risk management program to senior management 
and the Board of Trustees without subjecting claim data to adverse discovery; 

4) Provide additional consulting services as may be required. 

Id. at 1. The study was to be completed within 90 to 120 days from the start-up time. 

214. Workbook, supra note 212, at B-1. 
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contracting and other procedural requirements of their universities. 
Copies of any contracts, agreements, and memoranda of understanding 
associated with programmatic activities should be examined. 

The first and second steps should not be difficult. Current plans of 
work and annual reports prepared by specialists and agents provide 
a starting point to identify programs and define programmatic activ- 
ities. However, Directors must also spot check programs—through 
conversations with specialists and agents and periodic ‘‘walk-abouts’’ 
of CES facilities—to determine whether additional activities (particu- 
larly services) are being performed which are not included in either 
the original plans of work or annual reports. 

Steps three and four may take more time. University counsel should 
review current plans of work to ascertain whether they are authorized 
under CES enabling provisions. Similarly, university regulations should 
be consulted to determine whether the preparatory actions (material 
purchases and other contracting activities) of the specialists and agents 
comply with university procedural rules. CES staff should also partic- 
ipate in this review, not only because of their general knowledge of 
university procedural rules but also because of their particular knowl- 
edge of how these rules are being carried out. 

The liability-risk-management process fashioned by a private con- 
sulting firm for the University of Wyoming began by scoping the 
internal environment of the College of Agriculture. The consultants 
collected a significant amount of basic information on the Univer- 
sity.?*5 A draft liability-assessment questionnaire was prepared for the 
College of Agriculture and several University administrators were 
asked to reviewed it to eliminate any ambiguities or gaps. The ques- 
tionnaire was then sent to the university’s risk manager for distribution 
to the College of Agriculture’s academic and other units. Department 
heads were responsible for completing the questionnaires. Individual 
educators, researchers, specialists, agents, and staff were not contacted 
to see if any liability exposures had been missed. Because of limited 
time the consultants also did not perform a ‘‘walk-about’’ to observe 
programmatic activities, review materials, and examine college facil- 
ities. After tabulating the initial results, a cross section of College of 
Agriculture administrators and department heads was interviewed. 
The respondents, however, had not seen the draft summary in advance 





215. The information collected included current budget and financial reports; course 
catalogs/bulletins from each college; organization charts for each college, school and major 
administrative/maintenance unit of the University; a complete copy of each University 
insurance policy; copies of the most recent applications for insurance for each coverage 
area; written standards and sample wording governing the insurance and indemnity clauses 
placed in University contracts and leases; copies of insurance requirements obligating the 
University to provide certain insurance in favor of bondholders; a schedule of owned 
property, showing insured values; and a five-year summary of loss information for property, 
boiler and machinery, aircraft, liability and crime coverage. PROPOSAL, supra note 213, at 
3-4. 
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and could supply only limited assistance in clarifying the data.?"® 





216. ADVANCED RISK MANAGEMENT TECHNIQUES, INC., UNIV. OF WYOMING COLLEGE OF AGRIC. 
LiaBILITY Risk ASSESSMENT (1990) [hereinafter AssESSMENT]. Although a number of questions 
will be raised about this report, it is important to acknowledge that the survey was only 
preliminary and did not specifically focus on CES. The report recommends that department 
heads or groups of department heads be contacted to 1) ‘‘Refine the assessment of adverse 
results that could occur from identified liability exposures’ and 2) ‘Identify others that 
may have been overlooked in questionnaire completion.’’ Id. at 10. 





Exposure 


Products 


Aircraft/ 
Watercraft 


Publications 


Field Trips 


Other 
Activities 


Volunteers 


Table 2: Liability Exposure, Risk Evaluatio 
University of Wyoming Cooperative Extensio 


Activity Potential Immunity 
Adverse 
Reactions 


Crops, cattle, BI 
mil 


None, only BI, PD 
University 
airplane 


Audio, BI, PD, E&O 
newsletters, 

news releases 

by facult 


Field day BI, PD 
tours 


Field days at BI 
research and 
extension 

centers 


4-H leaders’ BI yes 
and members 


Source: ADVANCED RISK MANAGEMENT TECHNIQUES 
AGRICULTURE LIABILITY RISK ASSESSMENT, Appendix 
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tisk Possible Risk Treatment Techniques 
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Test products before sale, retain 
immunity contractually, hold 
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oderate Require authorization from Dean, 
evidence of insurance, holdless 
agreement 


Peer review, disclaimers 


oderate Require defensive driving course for 
vehicle operators 


ow waiver of liability 


MV'I ALISUAAINN GNV ADTTIOO JO TVNANO! 


ow Require training for volunteers 


INC., UNIVERSITY OF WYOMING COLLEGE OF 
-3 (July 1990). 
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The results of the preliminary survey illustrate some of the problems 
in using external reviewers and an essentially ‘‘paper’’ process for a 
risk assessment. The consultants apparently did not understand the 
College of Agriculture’s organizational structure. For example, the 
liability-risk assessment inexplicably treated CES as four distinct de- 
partments.”’” Plans of work prepared by specialists and agents were 
not independently consulted to see whether all CES activities had 
been discovered. Even more baffling, in its risk assessment the report 
made no mention of the activities of the College’s experiment station. 

Table 1 outlines the consultant’s overview of liability exposures for 
the four CES ‘‘departments’’ at the University of Wyoming. A number 
of brief comments about this table are in order. First, the non-4-H 
respondents had different perceptions of the liability-risk exposures 
faced by CES. This divergence in opinion illustrates the benefit of 
consulting as many people as possible and conducting at least one 
‘‘walk-about’’ to assess liability exposures. 

Second, several obvious liability exposures were not specifically 
identified by the questionnaire. Liability exposures arising from build- 
ings and other structures were excluded by agreement.?"* Potential 
nuisance or trespass suits arising from CES employees’ actions, how- 
ever, were neither excluded nor identified. Similarly, potential liabil- 
ity exposures from automobile and farm-vehicle use appear understated. 
The report acknowledged the potential liability exposures arising from 
automobile use for field trips, experiment and research center tours, 
and volunteer activities.?** However, similar vehicular risks associated 
with travel by specialists, agents, and volunteers (other than 4-H 
volunteers) are not specifically considered. 

Third, the respondents indicated that CES has no involvement with 
‘Hazardous Materials.’’ This seems incredible, particularly given CES’s 
role in pesticide-applicator training, its IPM programs, its demonstra- 
tion projects, and the pesticide recommendations given to both rural 
and urban residents. Indeed, the report identified liability problems 
associated with pesticide and fertilizer use by other departments in 
the College.?2° A ‘‘walk-about’’ of county extension offices probably 
would have revealed the use and storage of similar products. 





217. Separating 4-H from the rest of CES might reasonably be justified, given that it has 
its own separate director. With respect to the three other non-4-H ‘‘departments,” the 
researchers’ confusion may be explained by the fact that separate questionnaires were 
answered by three different administrators in CES. Id. at 2. 

218. Telephone Interview with Michael M. Kaddatz, Principal Author of Liability Risk 
Assessment (July 10, 1991). 

219. Additional problems arise because the consultants failed to identify all potential 
liability exposures for each activity. For example, the consultants identified bodily injuries 
and property damages from automobile use as the only liability exposure resulting from 
“experiment station and research center tours.’’ Since these tours frequently involve serving 
meals, walking through field plots, handling animals, and distributing information, the 
discussion of potential liability exposures from this activity was much too narrow. 

220. ASSESSMENT, supra note 216, at 5-6. 
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Fourth, the report does not clearly distinguish among the research, 
teaching, and extension functions performed within individual de- 
partments. It does not separate extension and research publications, 
although the liability exposures for each may differ significantly. The 
report does differentiate between educational and service activities in 
the College, noting in particular that ‘‘[testing/consulting service] 
appears to be the area where the College of Agriculture has perhaps 
its most significant exposures.’’??! The survey, however, does not 
clearly identify the nature of these consulting/testing services, a cru- 
cial question when attempting to devise a realistic risk-control strat- 
egy. 


2. Evaluate: Where Do Cooperative-Extension-Service Programs 
Currently Stand? 


Once the first step is finished, Directors should have a complete 
listing of CES’s programs, authority, activities, and associated re- 
sources and personnel. Conversations with specialists, agents, and 
staff, as well as periodic ‘‘walk-abouts,’’ will have identified any 
deviations from programmatic activities described in the plans of work 
and any departures from contracting and other procedures described 
in the university regulations. 

Once this information is collected, Directors must shift their atten- 
tion to risk evaluation. ‘‘Risk evaluation refers to various methods 

. . use[d] to identify and evaluate the physical assets, potential third- 
party liability claims and the claim history [of the entity]. Risk eval- 
uation methods attempt to assign dollar values to potential losses.’’??? 
With respect to evaluating liability claims, Directors or their designees 
must carry out two new actions: 1) Identify specific exposures asso- 
ciated with each activity and 2) determine the potential frequency and 
severity of the potential losses. 

First, Directors must identify all liability exposures tied to program- 
matic activities. This should not be particularly complicated once all 
activities have been identified. Section IV outlines some of the liability 
exposures that may be encountered. The insurance or risk-management 
office may be able to provide a claims history associated with specific 
CES programs.”?? University counsel can also assist in determining 
liability exposures and in outlining the protection available under the 
state governmental-immunity statutes. 

Second, Directors must determine the potential frequency and se- 
verity of liability exposures that have been identified. Initially this 





221. ASSESSMENT, supra note 216, at 11. 

222. Workbook, supra note 212, at C-1. 

223. The value of third party claims can be estimated through four methods: 1) Average 
historical claim settlement by type of claim; 2) State limitations on torts; 3) Similar claims 


in other jurisdictions; and 4) Professional evaluation by experts. Workbook, supra note 209, 
at C-3. 
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assessment will be imperfect. There is no established source of data 
on University or CES liability exposures.?2* The Director, with the 
assistance of the risk manager, can contact the university’s insurance 
office or insurer to determine the frequency and severity of previous 
loss payments. These data, however, provide only historic informa- 
tion; they will not fully reflect the changing nature of litigation or of 
CES activities. 

Tables 2-5 summarize the liability exposures, risk evaluation, and 
possible tactics identified for Wyoming CES by its consultants. Four 
types of liability are cataloged by the consultants: bodily injury (BI); 
property damage (PD); personal injury (defamation, for example) (PI); 
and errors and omissions (E&O). Three measures of financial risk are 
employed: 


1) Low (exposures with low frequency and low severity). 

2) Moderate (exposures with low frequency and high severity or 
high frequency and low severity). 

3) High (exposures with high frequency and high severity). 





224. Kaddatz, supra note 218. 
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Table 3: Liability Exposure, Risk Evaluation, 
University of Wyoming Coopers 


Potential Immunity R 
Adverse Result 


Identification BI, PD, EXO yes lo 
and diagnosis 

soil test, hay 

analysis 


Transportation BI, PD 
to meetings 
(Commercial 

aircraft) 


Research and BI, PD 
extension 
center tours 


Activity 


Cowboy Joe 
Barbecue, 
attend state 
Fair 

4-H volunteers BI, PD 
drive 

University cars 

to contests 


BI, PD 


4-H master PD 


yes 
gardeners 


Source: ADVANCED RISK MANAGEMENT TECHNIQUES, IN 
AGRICULTURE LIABILITY RISK ASSESSMENT, Appendix C 
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:k Possible Risk Treatment Techniques 
aluation 


Peer review, document procedures 
and results, hold harmless, retain 
immunity contractually 


yderate Authorization required from Dean, 
hold harmless, evidence of insurance 


yderate Require defensive driving course for 
vehicle operators, waiver of liability 
from passengers, evidence of 
insurance from owner of non- 
University vehicles 


Waivers of liability 


»derate Require defensive driving course for 
vehicle operators, waiver of liability 
from passengers, evidence of 
insurance from owners of non- 
University vehicles 


Training classes for volunteers, peer 
review 


., UNIVERSITY OF WYOMING COLLEGE OF 
3 (July 1990). 
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Exposure 


Publications 


Student, 
Alumni 
Associations 


Volunteers 


Other 
Activities 


Field trips 


Table 4: Liability Exposure, Risk Evaluat 
University of Wyoming Cooperative E 
Activity Potential Immunity 
Adverse Result 


Newsletters, BI, PD, E&O yes 
radio 

programs, 

educational 

publications 


Collegiate 4-H BI, PD, E&O 
Club 

Wyoming State 
4-H Leaders 
Council 
Wyoming State 
4-H Alumni 
Wyoming State 
4-H 

Foundation 

3226 subject BI, 
matter 

leadership and 
education 


Contests, BI, 
meeting 
conferences, 
round-up 

Tour of 

campus 

facilities 


Source: ADVANCED RISK MANAGEMENT TECHNIQUE 
AGRICULTURE LIABILITY RISK ASSESSMENT, Appenc 
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moderate Defensive driving courses for vehicle 
operators, waiver of liability from 
passengers, hold-harmless agreement, 
evidence of insurance from non- 
University vehicles 


, INC., UNIVERSITY OF WYOMING COLLEGE OF 
x C-9 (July 1990). 
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Tables 2-5 provide additional insight into the task of evaluating 
liability exposures. First, the consultants did not provide any dollar 
estimates for liabilities associated with individual programmatic ac- 
tivities. This is reasonable, given the limited time period and data 
with which they operated. Second, the consultants viewed none of 
Wyoming CES’s activities as generating high financial risks. Indeed, 
only risks associated with vehicular—airplane or automobile—use 
were assumed to create moderate risks of bodily injury or property 
damage. This result is surprising. The consultants indicated earlier 
in their report that consulting/testing activities created the ‘‘most 
significant exposures.’’??5 Similarly, the report noted that ‘‘the Home 
Economics preschool service has an area of high liability exposure 
(sexual molestation of students) not covered by insurance and possibly 
not covered by Wyoming’s immunity law.’’??° (As example three 
illustrates, CES 4-H faces a similar exposure. This exposure was not 
identified in the risk assessment.) Despite these passages, however, 
the report treated both exposures as creating only ‘‘low’’ financial 
risks for the College. Third, the consultants identified only one activ- 
ity, ‘‘Publications,’’ in which personal injuries might arise. This is 
clearly incorrect. Defamation, for example, could occur in activities 
such as consulting/testing, the hiring and dismissal of volunteers and 
interns, and perhaps even in judging at county and state fairs. 


3. Contemplate: What Options Exist to Handle the Liability 
Exposures? 


Step 2 permits Directors to prioritize their liability exposures. High 
financial risks probably demand immediate attention; low financial 
risks may be handled less aggressively. Using this list Directors must 
determine their risk-management options and select an appropriate 
risk-management strategy.””” As a first act, Directors should consider 
and legitimize those programs or programmatic activities which appear 
inconsistent with CES’s existing authority under their state laws. 
Second, Directors should examine tactics designed to eliminate or 
reduce the frequency or severity of CES’s potential financial risk. Four 
such tactics are listed below. 

To legitimize means simply to take all actions necessary to assure 
that programs and programmatic activities are authorized. This may 
be accomplished either by modifying activities or the rules which 
govern them. For example, Wyoming CES might seek to modify the 
University’s administrative rule governing its operations to more clearly 
authorize its carrying out nontraditional agricultural programs.??* It 





. ASSESSMENT, supra note 216, at 11. 
. ASSESSMENT, supra note 216, at 11. 
. Workbook, supra note 212, at D-1. 
. Colorado, for example, grants broad authority to its CES to carry out ‘‘statewide 
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should also work to assure that its contracting and other procedures 
conform to University requirements. Legitimizing also includes assur- 
ing that specialists and agents hold professional licenses and certifi- 
cates consistent with their job responsibilities. For example, CES could 
fund training for employees subject to state licensure requirements. 
CES should also retain copies of all necessary state and federal cer- 
tificates for its specialists and agents. 

Avoidance represents one risk-management tactic available to CES. 
Avoidance is most appropriate for activities which cannot be legiti- 
mized, whose liability exposures cannot otherwise be reduced to a 
satisfactory level, and which are inconsistent with the overall mission 
of the program. Avoidance also presents a likely option for program- 
matic activities having a high financial risk. Not all high financial 
risks, can be avoided. Some are explicitly mandated by statute. Sim- 
ilarly, Directors may identify certain activities as crucial to CES’s 
overall mission in their state. In both instances the Director must rely 
on other tactics to reduce liability exposures to an acceptable level. 

A second risk-management tactic, exemption, refers to taking leg- 
islative steps to eliminate CES’s liability for certain activities. For 
example, under the Wyoming Agriculture Mediation Act, mediators 
are given good-faith immunity from civil actions.??? The University 
could request that the law be modified to give good-faith immunity 
to CES agents who prepare financial records for use under this Act. 
Similarly, CES might seek to exempt specialists from certain licensure 
requirements while carrying out their responsibilities. For example, a 
number of states already have established special rules governing 
University home economists when carrying out functions typically 
performed by licensed dieticians.?*° 

A third tactic, reduction, lessens but does not eliminate liability 
exposures. Specific risk-reduction techniques can be separated into 
two categories. In the substantive category are all techniques which 
lessen the likelihood of injury or reduce the size of any resulting 
damage claim. Included in this category are well-established hiring, 
training, and continuing education procedures; proper supervision; a 





programs of educational noncredit, informal extension.’’ Coto. REv. Stat. § 23-34-103(1) 
(1990). With respect to subject matter: 
(2) The objectives of the service’s programs shall continue to be the dissemination 
of information to the people of this state in order to assist them in applying 
the results of scientific research and technological developments, as well as 
lessons from practical experience, to the solution of individual, family, and 
community problems, drawing on relevant knowledge from various fields, 
including but not limited to agriculture, natural resources, home economics, 
nutrition, health, citizenship, and community and economic development. 
Coto. Rev. STAT. § 23-34-103(2) (1990). 
229. Wyo. Stat. § 11-41-105(d) (1988). 
230. See, e.g., ALA. CODE § 34-34A-10 (1990); Ark. CopE ANN. § 17-100-104 (Michie 
1989); FLa. Stat. ANN. § 468.505 (West 1991); Miss. Cope ANN. § 73-10-13 (1973). 
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regular ‘‘walk-about’’ of all facilities in which CES programs are 
offered; a rigorous review procedure for new bulletins and publica- 
tions; a periodic culling procedure to remove dated materials from 
both state and local offices; and proper safety training and equipment. 
In the procedural category are risk reduction techniques which doc- 
ument specific reduction efforts. These might include retaining com- 
mittee notes, completing ‘‘action reports’’ when particular liability 
exposures are discovered during a ‘‘walk-about,’’ encouraging spe- 
cialists to prepare and file individual consulting reports whenever 
specific recommendations are made, and maintaining a central filing 
system for all CES records. Of course, it is assumed that the records 
being retained would support CES in a subsequent liability suit. This 
assumption should be periodically tested through sampling. 

Transfer, the fourth tactic, refers to shifting responsibility for lia- 
bility exposures to a third party. Most frequently this will be accom- 
plished through insurance. Care must be taken to determine who will 
be responsible for purchasing the insurance, who will be covered, 
and what activities will be included.?* For example, programs like 4- 
H should ascertain whether the actions and property of their volunteers 
are covered by the University’s insurance policy or whether separate 
insurance must be taken out.?*? Liability waivers, releases, indemni- 
fication, and hold-harmless clauses are other examples of transfer 
tactics.” Disclaimers should be adopted for use on CES bulletins and 
other printed materials. Waiver clauses may be particularly effective 
with service activities. Care must be taken, however, to assure that 
participants are fully informed concerning these waivers and that all 
participants have signed them.?** 

Tables 2-5 set out the risk-management techniques included in the 
consultants’ recommendations. The list is relatively short. It parallels 
some of the tactics described here. A more complete list should be 
generated by the specialists and agents in charge of specific programs 
and activities.2° The consultants’ report recommended additional 
training of 4-H volunteers. It did not discuss, however, the need for 





231. Byron H. Higgins & Edward J. Zulkey, Liability Insurance Coverage: How to Avoid 
Unpleasant Surprises, 17 J.C. & U.L. 123 (1990). 

232. UNIVERSITY OF WYOMING COOPERATIVE EXTENSION, POLICY MANUAL § 5-4 (1991) (pro- 
viding that 4-H clubs and County Councils are not covered by University of Wyoming 
liability policy). 

233. See, e.g., UNIVERSITY OF WYOMING Dep’T oF AGric. EcCON., DRAFT STATEMENT OF 
UNDERSTANDING (n.d.) (waiver prepared by the University of Wyoming Department of 
Agricultural Economics for debtors seeking financial analysis assistance under Wyoming’s 
Agriculture Mediation Service Act); UNIvERsITyY OF WYOMING COOPERATIVE EXTENSION, STATE 
FAIR PARTICIPATION AGREEMENT (1991) (release form). 

234. Not all waivers will be effective. For example, defendants generally cannot waive 
injuries caused by intentional acts nor can avoid responsibilities imposed on them by 
statute. See Schroeder, supra note 212. 

235. See, e.g., Everts, supra note 210, at 4 (methods to reduce liability associated with 
county fairs). 
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better supervision or evaluation techniques. Both may be essential in 
controlling a number of the claims identified in the previous sections. 


4. Effectuate: Implementing and Reviewing the Risk-Management 
Strategy. 


CES must establish a mechanism to implement and review its risk- 
management strategy. Four tasks must be accomplished to begin the 
implementation effort: 


1) Appoint a person to coordinate and oversee risk management 
efforts[;] 

2) Appoint a risk-management committee[;] 

3) Write a risk-management policy statement[; and] 

4) Establish goals.?** 


The risk manager coordinates and oversees all of the risk-manage- 
ment activities of CES.7*” The person selected for this position should 
be familiar with basic risk-management procedures, have an under- 
standing of CES operations, have the respect of CES administrators 
and personnel, be committed to the risk-management philosophy, and 
have sufficient authority to implement the risk-management strategy.?** 
University risk managers can perform this role for CES, provided they 
understand CES operations and have sufficient authority and respect 
to implement the risk-management strategy. Alternatively, CES may 
wish to name its own risk manager—the CES safety specialist, for 
example—to better monitor and manage liability exposures that are 
unique to its programmatic activities. 

The risk-management committee is responsible for organizing and 
overseeing CES risk-management efforts.?°° Again, CES may utilize an 





236. Workbook, supra note 212, at A-2. 

237. Responsibilities might include: 1)‘‘Mak[ing] sure that recommendations of the risk 
management committee are carried out;’’ 2) ‘‘Help[ing] department heads and supervisors 
identify and correct risks and hazards;”’ 3) ‘‘Conduct[ing] inspections;’’ 4) Investigat[ing] 
claims;’”’ and 5) ‘‘Keep[ing] track of claims, losses and insurance policies.’’ Workbook, 
supra note 212, at A-2. 

238. Workbook, supra note 212, at A-3. 

239. Workbook, supra note 212, at A-4. Committee functions would be to: 

1) Select a person to oversee risk management efforts; 

2) Determine risk management goals and objectives; 

3) Write a risk management policy statement; 

4) Ensure that each department has written operational policies and procedures 
that incorporate loss control; 

5) Establish inspection procedures to identify and monitor key risks in each 
department; 

6) Review all major purchases, proposals of new services, or designs for new 
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existing university risk-management committee or establish its own. 
In the latter case, the committee should include department heads, 
CES administrators, specialists, agents, and staff. Since a number of 
the risk-management activities may require county-government sup- 
port, it may be efficacious to appoint a representative from the county 
boards’ association to sit on this committee. If a separate CES risk- 
management committee is appointed, it should work closely with the 
university committee to develop uniform risk management policies 
and practices both on and off campus. 





buildings to identify loss exposures; 

7) Develop safety training programs for new employees: 

8) Establish procedures for reporting and investigating all claims, incidents and 
safety violations; 

9) Develop disciplinary standards for employees who violate safety rules; and 

10) Promote risk management to employees through publicity and award pro- 
grams and other methods. 
Workbook, supra note 212, at A-5. 
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Table 5: Liability Exposure, Risk Evaluatio 
University of Wyoming Cooperative Ex 


Activity Potential Immunity 
Adverse Result 


Consulting BI, PD, ExO yes 
with extension 

clientele as 

part of the 

position 


Occasionally BI, PD 
pay operating 
costs in 
[private] plane. 
Plane] has 
een cleared 
through 
Provost’s 
Office 


University BI, PI, E&O 
publications 

service, 

extension 

bulletin room; 

agents use 

local media in 

each count 


Extension BI, PD 
agents 

coordinate 

producer field 

trips and tours 
periodical] 
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moderate Defensive driving courses required 
for vehicle operators, waiver of 
liability from passengers, evidence of 
insurance from owner of non- 
University vehicles, training courses 





Internships Occasional BI 
internship 
with County 
office 


Other Western PD 
Activities regional 
extension Mid- 
Summer 
Conference, 
serve as 
facility chair 


Volunteers Many county BI, PD, ExO 
offices utilize 
Green Thumb, 
senior citizen, 
4-H and 
master 
gardener 
volunteers in 
secretarial and 
leadership 
positions 


Source: ADVANCED RISK MANAGEMENT TECHNIQUES, 
AGRICULTURE LIABILITY RISK ASSESSMENT, Appendi 





9¢S 


Training course 


Waiver of liability from 
hold harmless from hote 


Train volunteers 
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-10 pages 1 and 2 (July 1990). 
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One of the first tasks for the CES risk-management committee is the 
adoption of a risk-management policy statement.”*° The statement 
should be short. It should indicate the commitment of both the 
university and the CES Director to the risk-management philosophy, 
grant authority to the risk management committee to carry out its risk 
management activities, and encourage employees to adhere to the risk- 
management policy. Figure 2 illustrates a hypothetical risk-manage- 
ment policy statement for a CES program. If a university risk-man- 
agement committee has already adopted a policy statement, the CES 
committee may wish to adopt it formally. 

The risk-management committee’s second task should be to develop 
a series of risk-management goals.*? These risk-management goals are 
a measuring stick to determine the effectiveness of the risk-manage- 
ment strategy. To be effective, therefore, the goals should be both 
realistic and measurable. Both the time frame and the persons respon- 
sible for accomplishing each goal should be identified. Figure 3 
illustrates a series of hypothetical risk-management goal statements 
for CES. Many of the goals in this example involved accomplishing 
particular acts. Several—the reduction in the number of vehicle ac- 
cidents per thousand miles driven, for example—provide a quantitative 
measurement of the success of the risk-management program. County 
CES directors should also work with the university or state CES risk 
management-committee and their county commissioners to develop 
their own set of short- and long-term risk-management goals. 





240. Workbook, supra note 212 at A-7 to A-8. 
241. Workbook, supra note 212 at A-8. 
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Figure 2: A Hypothetical Risk Management Policy Statement For CES. 


RISK MANAGEMENT POLICY STATEMENT 
THE UNIVERSITY OF. COOPERATIVE EXTENSION SERVICE 








The University of and its Cooperative Extension Service recognize the need 
to protect the public they serve and to manage the public funds they have received in a 
prudent manner. The University of and its Cooperative Extension Service 
further recognize that Cooperative Extension with its full range of services must be 
considered a high risk operation. 


The University of and its Cooperative Extension Service are dedicated to 
managing the risk of providing services to their clientele and will do all they can do to 
prevent losses and create a safe work place for employees. Recognizing that losses will 
inevitably occur, the University of and its Cooperative Extension Service 
consider no loss acceptable and will make efforts to identify and treat all loss exposures. 


The risk management committee for the University of _____ Cooperative Extension 
Service is empowered to make decisions concerning all operations of the Service that 
affect the safety and well-being of employees, university officials, Extension clientele 
and citizens of the state of and the financial well being of the University. 

Every Cooperative Extension employee, volunteer, and administrator will adhere to the 


policies and practices established by the Cooperative Extension risk management com- 
mittee. 

















Chair, University University President Director, Cooperative 
Trustees Extension Service 


Date of Issuance: 





Source: Adopted from USDA EXTENSION SERVICE, PUBLIC RISK MANAGEMENT 
ASSOCIATION, & OKLAHOMA STATE UNIVERSITY COOPERATIVE EXTENSION, RISK 
MANAGEMENT FOR SMALL COMMUNITIES, WORKBOOK A-6 (n.d). 
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Both the risk-management plan and risk-management goals should 
be examined periodically. Goals may change over time. Similarly, 
changes in both CES programs and the legal environment may neces- 
sitate modifications in the risk-management strategy. 

Once a specific risk-management strategy has been developed, the 
risk-management committee and risk manager must establish a training 
program for CES personnel. Specialists, agents, and staff must be 
convinced of the need to adopt the risk-management plan. (Interest in 
the plan may be heightened if specialists’ and agents’ own liability 
exposures are identified). In addition, some specialists and agents will 
have to be warned that inappropriate actions will defeat the risk- 
management plan. For example, a disclaimer incorporated into a leasing 
bulletin—indicating that a sample lease is for illustrative purposes 
only—would be rendered ineffective if specialists or agents subse- 
quently assisted parties in filling out this form. 

Additional benefits follow from adopting risk-management practices. 
These should be highlighted to sell risk management to agents and 
specialists. For example, consultation reports—describing individual 
testing/consultations by agents or specialists—can also be used to advise 
faculty heads on the demands on equipment and on specialists’ time, 
possibilities for special educational programs, and needs for additional 
specialist training. 

The risk-management committee and risk manager should attempt to 
routinize the tactics established in the risk-management plan. Training 
sessions should be periodically scheduled. Standardized checklists 
should be made available for all programs to assure that university 
procedures are satisfied. Standardized agreements covering demonstra- 
tion projects should be developed. Disclaimer clauses should be incor- 
porated automatically into CES agreements and materials. Consultation 
reports should be filed along with specialists’ or agents’ monthly 
reports. Risk exposures should be identified in the development of 
plans of work and specific tactics to manage these risk outlined. 

The consultants’ preliminary report for the University of Wyoming 
College of Agriculture included a number of similar suggestions for 
implementing proposed risk-management tactics. The consultants did 
not specifically evaluate the existing risk management procedures at 
the University. The consultants recommended, among other things, that 
the initial liability assessment be further refined, that the proposed risk- 
management tactics found in Tables 2-5 be examined to determine if 
they could be implemented, that high-risk low-public-benefit programs 
be eliminated, and that the Dean’s, Provost’s, and Board’s approval of 
the risk-management plan be sought as necessary.?*? Their report also 
recommended ‘‘peer review’’ of consulting and testing activities. The 
proposed consulting reports would provide a mechanism to facilitate a 
review of consulting/testing activities. 





242. ASSESSMENT, supra note 216, at 10. 
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VI. CONCLUSION 


More and more state and local governmental units have hired risk 
managers and have developed and implemented risk-management plans 
for their organizations. The reason for this transformation is clear. The 
cost of unsuccessful civil actions can be a tremendous strain on any 
governmental unit’s budget. Moreover, the failure to exercise care to 
protect its citizens and employees can damage a state or local govern- 
mental unit’s reputation for years. 

Section IV indicates that CES faces a number of new and evolving 
theories of legal liability. The list developed is not exhaustive. Indeed, 
not all causes of action are considered; few, if any, statutory causes of 
action are discussed. Moreover, this Article does not deal specifically 
with the personal liability of extension agents or specialists or potential 
liability actions brought against CES by its own employees. In addition, 
the examples provided in section III. B represent only a small number 
of the growing list of activities being carried out by today’s specialists 
and agents. 

The Neary case in California and the Meier case in Wyoming illustrate 
the potentially disastrous impact on CES if a risk management strategy 
is not developed and implemented. The risk management program 
outlined in section V can lessen this possibility by providing a frame- 
work to evaluate and reduce the liability exposures that CES and other 
off-campus outreach programs face. The proposed program provides a 


reasonable response to those concerned that the changing external and 
internal environments will reduce CES’s ability to meet the challenges 
of the coming century. Properly applied, the risk-management program 
will improve the quality and reputation of extension programs and 
enhance CES’s ability to carry out its mission under the Smith-Lever 
Act. 
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Figure 3: A Hypothetical Risk Management Goals Statement for CES. 


RISK MANAGEMENT GOAL STATEMENTS 
THE UNIVERSITY OF COOPERATIVE EXTENSION SERVICE 
FISCAL YEAR 19 TO 19. 
General Administration 








e A review of CES’s coverage under the university’s insurance policy will be under 
taken during the next fiscal year by the designated associate director of extension. 

e The policy manual for CES will be amended during the next fiscal year to incorporate 
the risk management policy statement. 

e A risk manager will be hired/assigned by the Director during the next fiscal year. 

e The risk manager and university counsel will develop a checklist to be used by 
specialists and agents in completing any contracts, agreements, or memorandums of 
understanding. All such documents will be submitted to university counsel in advance 
of taking effect. 

e Heads of each department with CES responsibilities will prepare and implement a 
risk management program in the next six months, with the assistance of the risks 
manager. 

zxeek 
Physical Facilities and Equipment 

e A ‘‘walk-about’’ will be conducted at each county facility by the risk manager and 
county CES director during the next fiscal year. A plan of action will be filled within 
30 days of the ‘‘walk-about’’ regarding any liability exposure identified. Unless 
otherwise agreed to or required by the risk management committee and the Director, 
any liability exposure identified will be corrected within 60 days of the ‘‘walk-about”’. 

e Testing equipment used in CES service activities will be certified as properly func- 
tioning by each supervising department head every six months unless an earlier time 
is specified by the risk management committee and the Director. 

¢ One fifth of the existing car pool will be replaced within the next fiscal year. 

e An accident reporting system will be established by the risk manager and managed 
by the risk management committee during the next fiscal year. 

¢ The number of reported vehicle accidents per thousand miles driven will be reduced 
by ten percent during the next fiscal year. 

Personnel 

¢ A civil rights inspection will be undertaken in every county by the designated assistant 
director during the next fiscal year. A plan of action will be filed within 30 days of 
the inspection indicating what corrective action(s) if any were undertaken. 

e A standardized training, evaluation, and retention/dismissal program will be adopted 
for 4-H volunteers by the state coordinator of 4-H during the next fiscal year. 

e All agents and specialists will attend a drivers safety program carried out by the 
university risk management office during the next fiscal year. 

Bulletins and Other Materials 

e The head of the publications department will work with university counsel to prepare 
a standard disclaimer to be attached to all new and existing CES bulletins and other 
materials during the next fiscal year. 

e Existing bulletins and other materials distributed by CES will be dated and reviewed 
annually by appropriate specialists assigned by the head of the departments originally 
issuing them to assess their timeliness and continued validity. The head of the 
publications department and county directors will remove all publications deemed 
inappropriate as a result of this process. 

Specific Educational, Service, and Hybrid Regulatory Programs 

e A system of consultation reports will be established for each service activity by 

department heads in conjunction with state specialists. 
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Necessary training certificates/licenses will be identified for each programs and proof 
of compliance with these requirements will be submitted annually with each specialist 
or agent’s annual report. 

The designated associate director and university counsel will develop standardized 


waiver/release forms in the next fiscal year. 
x*ekek 
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Appendix A: Memorandum of Understanding Between 1862 Land-Grant Institutions 
and the United States Department of Agriculture on Extension Work (1988). 


Whereas (1862 Land-Grant Institution) has under its control Federal and State funds 
for extension work in agriculture and home economics which are and may be supple- 
mented by funds contributed for similar purposes by counties and other organizations 
and individuals within said State, and the United States Department of Agriculture 
(USDA) has funds appropriated directly to it by Congress which can be spent for extension 
work in the State of ____; 

Therefore, with a view of securing economy and efficiency in the conduct of extension 
work in the State of ________, the President of the said (1862 Land- 
Grant Institution) acting subject to the approval of the Board of ________of the said 
(1862 Land-Grant Institution) and the Secretary of Agriculture of the United States, hereby 
execute the following memorandum of understanding with reference to cooperative 
relations between said (1862 Land-Grant Institution) and the United States Department 
of Agriculture for the organization and conduct of extension work in agriculture and 
home economics in the State of 

I. The (1862 Land-Grant Institution) agrees: 

(a) To organize and maintain at said institution a definite and distinct adminis- 
trative division for the management and conduct of all cooperative extension 
work in agriculture and home economics, with a director selected by the 
institution and satisfactory to the Department; 

(b) To administer through such division thus organized, known as the (State 
Cooperative Extension Service), any and all funds it has or may hereafter 
receive for such work from appropriations made by Congress or the State 
Legislature, by allotment from its Board of _______, or from any other 
sources; 

(c) To accept the responsibility for conducting all educational work in the fields 
of agriculture, uses of solar energy with respect to agriculture, home economics 
and subjects related thereto, as authorized by the Smith-Lever Act, as amended, 
and other Acts supporting cooperative extension work, and such phases of 
other programs of the USDA as are primarily educational, which the Depart- 
ment has been authorized to carry on within the State. 

II. The United States Department of Agriculture agrees: 

(a) To maintain in the Department an Extension Service which, under the direction 
of the Secretary, (1) shall be charged with the administration of the Smith- 
Lever Act, as amended, and other Acts supporting cooperative extension work 
insofar as such administration is vested in the Department; (2) shall have 
primary responsibility for and leadership in all educational programs under 
the jurisdiction of the Department, except the graduate school; (3) shall be 
responsible for coordination of a!l educational phases of other programs of 
the Department, except the graduate school; and (4) shall act as the liaison 
between the USDA and officials of the Land-Grant Colleges and Universities 
on all matters relating to cooperative extension work in agriculture and home 
economics and educational activities relating thereto. 

(b) To conduct through (1862 Land-Grant Institution) all extension work in agri- 
culture, uses of solar energy with respect to agriculture, home economics and 
subjects relating thereto authorized by Congress to be carried on within the 
State except those activities which by mutual agreement it is determined can 
most appropriately and effectively be carried out directly by the Department. 

Ill. The (1862 Land-Grant Institution) and the United States Department of Agriculture 

mutually agree: 

(a) That, subject to the approval of the President of the (1862 Land-Grant Insti- 
tution) and the Secretary of Agriculture, or their duly appointed representa- 
tives, all cooperative extension work in agriculture and home economics in 
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the State of _______, involving the use of Federal funds shall be planned 
under the joint supervision of the Director of (State Cooperative Extension 
Service) of _____, and the Administrator of the Extension Service; and 
that approved plans for such cooperative extension work in the State of __ 
shall be carried out through the (State Cooperative Extension Service) of __— 
in accordance with the terms of the single project agreement. 

That all State and county personnel appointed by the Department as cooper- 
ative agents for extension work in agriculture and home economics in the 
State of ___-shall be joint representatives of the (1862 Land-Grant Institution) 
and the Department unless otherwise expressly provided in the project agree- 
ment. 

(c) That the cooperation between (1862 Land-Grant Institution) and the USDA 

shall be plainly set forth in all publications or other printed matter issued 
and used in connection with said cooperative extension work by either the 
(1862 Land-Grant Institution) or the Department. 
That plans of work for the use of Smith-Lever and other Federal funds in 
support of cooperative extension work shall be made by the Cooperative 
Extension Service of the State of and shall be subject to the 
approval of the Secretary of Agriculture in accordance with the terms of the 
Smith-Lever Act, as amended, or other applicable laws, and when so approved 
shall be carried out by the (State Cooperative Extension Service) of the said 
State of . 

The (1862 Land-Grant Institution) and the United States Department of Agriculture 

further mutually agree: 

(a)That the Department shall make final determination on any proposed supple- 

mentary memoranda of understanding or similar documents including those with 

other agencies, affecting the conduct of cooperative extension work only after 
consultation with appropriate designated representatives of the Land-Grant Colleges 
and Universities. 

(b) That the (1862 Land-Grant Institution) will make arrangements affecting the 
conduct of cooperative extension work with agencies of the Department, or 
with other Federal agencies, only through the Administrator of the Extension 
Service, or in accordance with an existing general agreement which has been 
approved by the Administrator. 

That all memoranda and similar documents hereafter executed affecting co- 
operative extension work, whether between agencies of the Department or 
between State Cooperative Extension Services and other agencies or depart- 
ments of the Federal Government, shall be within the framework of, and 
consistent with the intent and purpose of, this Memorandum of Understanding. 
That all memoranda and agreements affecting policies in cooperative extension 
work shall be reviewed periodically by appropriately designated representa- 
tives of the Land-Grant Colleges and Universities and the Secretary of Agri- 
culture for the purpose of determining whether modification is necessary or 
desirable to meet more effectively current developments and program needs. 

This memorandum shall effect when it is approved by the __________of the __ 

(1862 Land-Grant Institution) and the Secretary of Agriculture of the United States, 

and shall remain in force until it is expressly abrogated in writing by either one 

of the signers or his successor in office. The agreement executed 
shall be deemed abrogated upon the effective date hereof. 





(LAND-GRANT INSTITUTION) 
By 








UNITED STATES DEPARTMENT OF AGRICULTURE 
By 
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Date Secretary 


Source: RASMUSSEN, TAKING THE UNIVERSITY TO THE PEOPLE 261-64 (1989) 
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Appendix B: Memorandum of Understanding Between (1890 Institution or Tuskegee 
University) and the United States Department of Agriculture on Extension Work in 
Agriculture, Natural Resources, and 4-H Youth Development 


Whereas, Section 1444 of Public Law 95-113, Food and Agriculture Act of 1977 
(hereinafter referred to as Section 1444), authorizes appropriations to the U.S. Department 
of Agriculture (USDA) to support continuing agricultural and forestry extension at the 
colleges eligible to receive funds under the Act of August 30, 1890 (7 U.S.C. 321 through 
326 and 328), including the Tuskegee University (hereinafter referred to as eligible 
institutions); and 

Whereas, Section 1444 requires that a single, comprehensive program of Extension be 
developed for each State where an eligible institution is located; 

Now, therefore, in order to provide for the effective administration of a single, 
comprehensive State Extension Program to meet the needs of the citizens of the State of 
—__________, the President of the (eligible institution) acting subject to the approval of 
the Board of _______of the said Institution (hereinafter referred to as Institution) and 
the Secretary of Agriculture of the United States hereby agree as follows: 

I. The Institution agrees: 

(a) To Maintain a definite and distinct administrative office for the management 
and conduct of all Extension work, which shall be under the direction of the 
Administrative Head of Extension whose selection is subject to the approval 
of USDA; 

To administer through such office any and all funds the institution now has 
or may hereinafter receive for Extension work regardless of whether such 
funds are from appropriations made by Congress or from other sources; 

To work with the (1862 Land-Grant Institution) to mutually develop detailed 
plans of work for the conduct of Extension activities in the State of ; and 
To conduct Extension activities and account for the use of Federal funds in 


accordance with such policy guidelines and conditions as may be promulgated 
by USDA. 


To maintain an administrative unit within the Department which, under the 

direction of the Secretary, shall: 

1. Administer all Extension programs under the jurisdiction of USDA; 

2. Coordinate the Extension phases of all other programs under the jurisdic- 
tion of USDA; and 

3. Act as liaison between USDA and the eligible institutions on all matters 
relating to Extension work in Agriculture, Natural Resources, Food and 
Nutrition, Family Education, Rural Development, and 4-H Youth Devel- 
opment. 

Institution and USDA mutually agree: 

That all Extension work involving the use of Federal funds shall be a part of 

a single, comprehensive State program of Extension and a plan of work, which 

shall be jointly planned by the Administrative Head for Extension of the 

Institution and the State Director of Extension at (1862 Institution) subject to 

the coordination and approval of the Administrator of Extension Service and 

that the approved program shall be carried out by the Institution in accordance 

with the terms of any agreement between the Institution and USDA setting 

forth project work areas and administrative requirements. 

That the Institution shall be primarily responsible for the selection and 

performance of the Extension projects to be carried out by the Institution with 

Section 1444 funds as a part of the approved Extension program of the State. 

That the cooperation between the Institution and USDA shall be plainly set 

forth in all publications or other printed matter issued in connection with the 

conduct of Extension work by the Institution or USDA. 

That USDA shall not enter into any agreements with other parties affecting 

the conduct of Extension work by the Institution without first consulting with 

the Administrative Head for Extension of the Institution. 
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That all State and county personnel appointed by the Department as cooper- 
ative staff members for Extension work in the State shall be joint representatives 
of the Institution and USDA, unless otherwise expressly provided in writing. 
That the Institution will make arrangements with Federal agencies affecting 
the conduct of Extension work only through the Administrator of Extension 
Service or in accordance with an existing agreement approved by the Admin- 
istrator. 

That all agreements hereafter executed by either party, which affect the conduct 
of Extension work, shall be within the framework of and consistent with the 
intent and purpose of this Memorandum of Understanding. 

That all memoranda and agreements affecting policies in Extension work shall 
be reviewed periodically by appropriately designated representatives of the 
eligible institutions and the Secretary of Agriculture for the purpose of deter- 
mining whether modification is necessary or desirable to meet current devel- 
opments and program needs more effectively. 

This Memorandum of Understanding shall take effect when it is signed by the 
President of the Institution and the Secretary of Agriculture, and shall remain 
in force until it is expressly abrogated in writing by either one of the signers 
or his or her successor in office. 


(LAND-GRANT INSTITUTION) 
By 








Date 


UNITED STATES DEPARTMENT OF AGRICULTURE 
By 








Date Secretary 
Source: RASMUSSEN, TAKING THE UNIVERSITY TO THE PEOPLE 265-67 (1989) 
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COMMENTARY 


IMPACT OF THE PROPOSED CIVIL RIGHTS 
AND WOMEN’S EQUITY IN EMPLOYMENT 
ACT ON COLLEGES AND UNIVERSITIES* 


Mary W. Gray** 


Two recent pieces of proposed legislation have attempted to restore 
through legislation the protections against discrimination in employ- 
ment enjoyed prior to a 1989 series of Supreme Court decisions.’ 
Although little heard from recently, some in the higher education 
community were among the most vocal opponents of the first, the Civil 
Rights Act of 1990,” which failed to become law when Congress sus- 
tained President Bush’s veto. The critics of the bill adopted the Presi- 
dent’s rhetoric suggesting that the proposed legislation would force 
employers, including colleges and universities, to impose quotas. So 
successful was this characterization in defeating the bill in 1990 that 
some of the legislation’s proponents suggested, only half in jest, that 
as a preemptive move the 1991 bill—the Civil Rights and Women’s 
Equity in Employment Act*—should be entitled the ‘‘Anti-Quota Act of 
1991.’’* Because the proposed legislation would, for the most part, 
merely restore the situation to that prevailing prior to 1989, when there 
was little evidence of quota systems, civil-rights advocates have ques- 
tioned the underlying commitment to equal opportunity of those in 
higher education and elsewhere who oppose the bill; opponents counter 





* Congress eventually passed and President Bush signed a bill whose provisions 
are essentially the same as those of the proposed Civil Rights and Women’s Equity Act 
described herein, with the exception that the provision extending time limits was deleted. 

** Ph.D., University of Kansas, 1964; J.D., Washington College of Law, American 
University 1979; Professor of Mathematics and Statistics, American University. 

1. The Civil Rights and Women’s Equity in Employment Act of 1991, H.R. 1, 102nd 
Cong., 1st Sess. (1991), specifically states that the purposes of the Act are to: (1) ‘“‘respond 
to the Supreme Court’s recent decisions by restoring the civil rights protectios that were 
dramatically limited by those decisions . . .’’ Id. at §2(b)(1). 

2. S. 2104, 101st Cong., 2d Sess. (1990). 

3. H.R. 1, 102nd Cong., 1st Sess. (1991). 

4. The 1990 version included language asserting that nothing in the act should be 
read to require quotas; the current 1991 version explicitly forbids quotas. The addition 
.of ‘‘Women’s Equity”’ as part of the title was largely a public relations effort to take the 
focus off traditional civil rights and the associated perception of racial quotas. However, 
the bill does expand on previous protections for women and those provisions have also 
proved a source of controversy. See text accompanying note 41. 
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that the purpose of the legislation is to create race and sex entitlements, 
not to provide for non-discrimination. 

The major provisions of the Civil Rights and Women’s Equity Act 
establish the standards to be employed in analyzing an employment 
practice that has a disparate impact on minorities and women, allow 
minorities and women to seek damages in cases of on-the-job discrim- 
ination, lengthen the statute of limitations for employment discrimi- 
nation claims, and broaden the protection for plaintiffs in ‘‘mixed- 
motive’’ cases. This article examines the effect of each of these provi- 
sions on higher education. 


I. DISPARATE IMPACT 


A. Disparate Impact Defined 


The Supreme Court of the United States first enunciated the disparate- 
impact theory in Griggs v. Duke Power Co.° This theory of discrimi- 
nation deals with employment practices that disproportionately exclude 
minorities or women, but which are not necessary for satisfactory job 
performance. Unlike in cases in which individuals may be treated 
differently (disparate treatment), the disparate impact theory does not 
require courts to analyze an employer’s motives. The employer need 
not intend to discriminate; if the effect of the employment practice is 
discriminatory, that is sufficient to require that such impediments to 
equal opportunity be removed.® 


The Griggs Court noted that, in determining whether an employment 
practice is discriminatory, ‘‘[t]he touchstone is business necessity. If 
an employment practice ... cannot be shown to be related to job 
performance, the practice is prohibited.’’? The burden, therefore, is on 
the employer to show business necessity.® 

After Griggs, the Court appeared at times to increase the defendant’s 
burden in showing job-relatedness® and at other times to lessen it.*° In 





5. 401 U.S. 424, 91 S. Ct. 849 (1971). 

6. Although motive is not an issue, it must be noted that Griggs itself involved a 
high school graduation requirement for a position that had been explicitly reserved for 
whites. Id. at 426, 91 S. Ct. at 851. Thus, many saw the requirement as not only 
unnecessary but a subterfuge for discrimination. 

7. Id. at 431, 91 S. Ct. at 853. 

8. Id. at 432, 91 S. Ct. at 854 (‘‘Congress has placed on the employer the burden 
of showing that any given requirement must have a manifest relationship to the employ- 
ment in question.’’). 

9. In Albermarle Paper Co. v. Moody, 422 U.S. 405, 95 S. Ct. at 2362 (1975), for 
example, the Court appeared to require a standard of scientific validity for employment 
tests. Similarly, a footnote in Dothard v. Rawlinson, 433 U.S. 321, 331-32 n.14, 97 S. 
Ct. 2720, 2728 n.14 (1977), indicated that a stringent standard of ‘‘necessary to safe and 
efficient job performance’ was emerging. 

10. Although the Court did not reach the standard of proof because the plaintiffs 
failed to establish a prima facie case of disparate impact, a footnote in New York City 
Transit Authority v. Beazer, 440 U.S. 568, 587 n.31, 99 S. Ct. 1355, 1366 n.31 (1979), 
implied that the test of whether a policy would withstand scrutiny was whether it served 
the employer’s goals. 
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Watson v. Fort Worth Bank and Trust: the Supreme Court first ad- 
dressed whether a disparate-impact challenge must be directed towards 
a specific employment practice. Although the Court unanimously ruled 
that a disparate impact analysis could be applied to subjective employ- 
ment practices, a plurality foreshadowed Ward’s Cove Packing Co. v. 
Atonio” by holding that a plaintiff must identify a specific practice 
and establish its disparate impact statistically. The Court held that the 
defendant’s burden in showing a manifest relation between the chal- 
lenged practice and the job in question is merely one of production, 
not persuasion. The actual unanimous decision would have helped 
plaintiffs in higher education, where most standards are highly subjec- 
tive, but the plurality’s view so quickly became law in Ward’s Cove 
that potential plaintiffs had little opportunity to benefit from it. 

In Ward’s Cove,"* the Supreme Court established three principles for 
the adjudication of disparate-impact claims of discrimination: 


1) Employees alleging disparate impact discrimination must iden- 
tify a particular employment practice and show that it has had a 
significant disparate impact. It is not sufficient merely to show 
that there is a statistical imbalance in the workforce.* 

2) Once such a practice has been identified and its significant 
disparate impact established, the burden of producing evidence, 
but not of persuasion, shifts to the defendant. The employer must 
produce evidence that the challenged practice has a business 
justification.15 The standard of proof regarding justification is more 
than ‘‘mere insubstantial justification’ but less than ‘‘essential’’ 
or ‘‘indispensable.’’*® 

3) If the defendant fails to produce evidence that the challenged 
practice has a business justification, the plaintiff must show that 
a less restrictive alternative employment practice would accom- 
plish the employer’s goals.’? The employer, however, need not 
adopt such a practice if it would be too burdensome on cost or 
other grounds. The fact that a viable alternative exists shows 





11. 487 U.S. 977, 108 S. Ct. 2777 (1988). 

12. 490 U.S. 642, 109 S. Ct. 2115 (1989). 

13. Id. 

14. Id. at 656-57, 1095 S.Ct. at 2124. The requirement of separately assessing the 
impact of parts of a decision-making process is particularly burdensome in faculty 
employment where the procedures are complex and multi-stage and the numbers of 
faculty affected even by the overall process are likely to be small. 

15. H.R. 1, 102d Cong., ist Sess. § 102 (1991) (‘‘An unlawful employment practice 
based on disparate impact is established under this title if a complaining party demon- 
strates that a disparate impact ... results from an employment practice or group of 
employment practices . . .’”” (emphasis added)). Section 102 also provides, however, that 
a plaintiff must, if possible after discovery, demonstrate the specific practice or practices 
within the group that resulted in the disparate impact. 

16. Id. at 659, 109 S. Ct. at 2126. 

17. Id. at 660, 109 S. Ct. at 2126. 
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discriminatory intent only if the employer knew or should have 
known that the alternative existed." 


B. The Effect of the Civil Rights and Women’s Equity Act on the 
Disparate-Impact Theory 


The Civil Rights and Women’s Equity Act of 1991 seeks to negate 
the effect of Ward’s Cove by allowing plaintiffs to show the disparate 
impact of a group of discriminatory practices together when the plain- 
tiffs cannot separate out the effects of a particular practice.’? The Act 
would require employers to bear the burden of proving that a challenged 
practice bears a significant relationship to effective job performance, 
and would relax the burden on plaintiffs in establishing the viability 
of an alternative practice.”° 

Commentators generally agree that defendants should bear the burden 
of persuasion. Congressional proponents of the Bill and the Bush 
administration disagree, however, on how closely related employment 
practices must be to job performance, and in particular whether em- 
ployers can impose requirements that meet a significant business ob- 
jective, or whether a stronger justification is required. The Bill’s 
opponents fear that a very stringent test would be so difficult to meet 
that employers would simply, by establishing quotas,” assure that there 





18. Id. at 600-61, 109 S. Ct. at 2126. 

19. H.R. 1, 102d Cong., ist Sess. § 102 (1991). 

20. Id. 

21. Although the establishment of quotas has been an issue in higher education, only 
in Cramer v. Virginia Commonwealth University, 415 F. Supp. 673 (E.D. Va. 1976), 
vacated and remanded, 586 F.2d 297 (4th Cir. 1978) (en banc) (per curiam), have the 
facts revealed institutional bias in a reverse sex discrimination case. The University did 
not consider Cramer, a white male, for positions in sociology for which the University 
recruited and eventually hired women. Cramer and the University stipulated that the 
school had not considered men for the positions and that Cramer was at least as qualified 
as one of the women hired. The University claimed that it was pursuing an affirmative 
action plan required by Executive Order 11246. Before trial Cramer dropped all claims 
except for his request for a declaratory judgment. In finding for Cramer, the district court 
castigated affirmative action in general. The Fourth Circuit vacated and remanded with 
directions to determine whether the suit presented an actual case or controversy. The 
district court decided that the case was moot. 

White plaintiffs pursuing claims of reverse discrimination against historically black 
institutions have been more successful. See e.g., Craig v. Alabama State Univ., 451 F. 
Supp. 1207 (M.D. Ala. 1978), aff’d 614 F.2d 1295 (5th Cir. 1978), cert. denied, 449 U.S. 
802, 101 S. Ct. 167 (1980). 

The court in Sola v. Lafayette College, 804 F.2d 40 (3d Cir. 1986), ruled that in light 
of the College’s express adherence to affirmative action principles, the plaintiff might 
have a right to have her gender considered as a positive factor in tenure consideration. 
Considering that the Supreme Court’s specifically endorsed affirmative action plans based 
on gender in Johnson v. Transportation Agency, 480 U.S. 616, 107 S. Ct. 1442 (1987), 
one might have expected more attention to the issue, but as yet this does not seem to 
have materialized. In a non-academic case involving professional employment, a court 
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would never be the statistical imbalance that would trigger a review of 
their employment practices. On the other hand, the Bill’s supporters 
fear, were the language too permissive, a return to such vague business 
objectives as a ‘‘well-educated workforce’ or ‘‘customer preference.”’ 
The two sides also differ on the standards to be applied to the analysis 
of a less restrictive alternative once business necessity is established;?2 
President Bush favors, for example, allowing a cost justification that 
the Bill’s supporters fear would permit employers to refuse to hire 
young women on the grounds of the cost of health insurance. 


C. The Disparate-Impact Theory in Higher Education 


Several aspects of the higher-education system give rise to concerns 
about disparate impact. Plaintiffs have challenged requirements that 
faculty possess a doctoral degree, tenure practices, salary-setting pro- 
cedures, and a variety of other university practices under the disparate- 
impact theory. However the standard for judging the job-relatedness of 
an employment practice is framed, its effect on higher education may 
well be limited.?* Thus far, most tenure cases have been litigated under 
a disparate-treatment theory,” with striking judicial deference to tenure 
decisions.”> In the nearly twenty years since Title VII became applicable 
to faculty employment, courts have awarded plaintiffs tenure in only a 
handful of sex-discrimination cases, none of them involving disparate 
impact.”6 





ordered the Tennessee Valley Authority to reinstate a Chinese-American female research 
scientist following a finding that, in light of Johnson, her dismissal in a reduction-in- 
force plan violated the Authority’s voluntary affirmative action plan. See Fang-Hui Liao 
v. Dean, 658 F. Supp. 1554 (N.D. Ala. 1987). 

22. The degree of scrutiny to be applied to particular employment practices may be 
crucial in faculty employment litigation as courts have been very reluctant to interfere 
with the employment practices of colleges and universities. See note 25. 

23. Although some of the principles apply to other employees, most of the attention 
has focused on faculty personnel actions. Because of the complexity of the collegial 
process and the technical nature of decisions, many perceive any recourse to litigation 
to be a threat to the quality of hiring decisions. 

24. The plaintiffs in Zahorik v. Cornell University, 729 F.2d 85 (2d Cir. 1983), 
pursued both disparate impact and disparate treatment theories unsuccessfully. 

25. In Faro v. New York University, 502 F.2d 1229, 1231-32 (2d Cir. 1971), the court 
said: ‘‘Of all the fields, which the federal courts should hesitate to invade and take over, 
education and faculty appointments at a University level are probably the least suited 
for federal court supervision.’’ Although courts subsequently purported to retreat from 
this abnegation, in fact plaintiffs have enjoyed little success (See, e.g., Powell v. Syracuse 
Univ., 580 F.2d 1150, 1153 (2d Cir.), cert. denied, 439 U.S. 984, 99 S. Ct. 576 (1978), 
where the Second Circuit expressed dismay that courts had cited its Faro opinion ‘‘to 
undercut the explicit legislative intent of the Civil Rights Act of 1964’’). 

26. Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1980); Ford v. Nicks, 741 
F.2d 858 (6th Cir. 1984); Gutzwiller v. Fenik, 860 F.2d 1317 (6th Cir. 1988); Brown v. 
Boston Univ., 891 F.2d 337 (ist Cir. 1989), cert. denied, 110 S. Ct. 3217 (1990); Gladney 
v. Thomas, 573 F. Supp. 1232, 1235-36 (D. Ala. 1983). Only Kunda involved a terminal 
degree, and then only because the plaintiff, unlike her male colleagues, had not been 
told in advance that it would be required for tenure. The judge awarded her tenure 
conditional upon completion of the degree. Kunda, 621 F.2d at 547-48. 
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Courts never really applied the Griggs paradigm, placing the burden 
on the defendant to justify an employment practice, to the possession 
of a doctorate, the most readily identifiable job requirement likely to 
have an adverse impact on women and minorities in higher education.”’ 
Although it may be self-evident that a Ph.D. or equivalent evidence of 
research capability is indispensable for faculty involved in graduate 
education, its necessity for those who teach undergraduates would be 
hard to demonstrate. In fact, faculty later denied tenure for their failure 
to complete a doctorate win many teaching awards. The fact that non- 
doctorate faculty are hired and are successful teachers undercuts any 
justification for the requirement.”* On the other hand, the fact that the 
requirement is frequently not absolute makes disparate-impact analysis 
a questionable approach.” It can be argued that active engagement in 
research enhances teaching at even the elementary level, thus justifying 
such a requirement. However, universities frequently demand the mere 
credential of a doctorate, rather than involvement in ongoing research. 
Such a qualification would appear to have much in common with high- 
school graduation requirements whose declared intention is merely to 
increase the general quality of the work force in a way unrelated to job 
performance.*° Accrediting agencies may require that a certain per- 
centage of faculty possess terminal degrees, so that colleges and uni- 
versities could assert that accreditation is essential to their business. 
However, relying on externally imposed standards that have not been 


validated would not normally relieve employers of liability.* 





27. See, e.g., Scott v. University of Delaware, 455 F.Supp. 1102, 1124-26 (D. Del. 
1978), aff'd in part, vacated and remanded in part, 601 F.2d 76 (3d Cir.), cert. denied, 
444 U.S. 931, 100 S. Ct. 275 (1979); Campbell v. Ramsay, 631 F.2d 597, 598 (8th Cir. 
1980). 

28. In Griggs, the fact that linemen hired before the employer instituted the high 
school diploma requirement at issue were successful without being high school graduates 
refuted any suggestion that such education was essential for the job. Moreover, the fact 
that the jobs at question previously were restricted to whites, and, that the employer 
instituted the diploma requirement only after Title VII forced an end to the overt 
segregation tainted the whole process. Faculty plaintiffs have unsuccessfully argued that 
the institution of strengthened degree or publication requirements are similarly designed 
to limit the access of women and minorities. See, e.g., Ottaviani v. State Univ. of New 
York at New Paltz, 875 F.2d 365 (2d Cir. 1989). 

29. Even at research institutions, non-doctorate faculty may be employed to teach 
elementary courses, generally in mathematics, English, and foreign languages. In fact, a 
substantial proportion of women faculty may occupy such positions where salaries are 
low, teaching loads are high, and opportunities for achieving tenure non-existent. How- 
ever, in other cases the courses taught by non-doctorate faculty are much the same as 
those taught by doctorate faculty. At the other end of the spectrum, faculty who have 
had a distinguished non-academic career may be appointed to senior positions without 
having a doctorate. If the Ph.D. requirement is not uniformly enforced, there may be 
scope for allegations of disparate treatment. 

30. Griggs, 401 U.S. 424, 91 S. Ct. 849. A court upheld the requirement of a college 
degree as well as flight experience for airline pilots, but there was little attention given 
to the job-relatedness of the requirement. Spurlock v. United Airlines, 475 F.2d 216, 
218-20 (10th Cir. 1972). 


31. In fact, it might be difficult to show that the requirement of a doctorate actually 
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The time frame for tenure is an aspect of the tenure system yet 
specifically to be attacked in litigation. Tenure generally involves a 
probationary period with evaluation in the sixth year for award of 
tenure or issuance of a terminal contract for the seventh year (with 
shortened periods for those with prior service at another institution). 
Many young women claim that this rigidity severely disadvantages 
them because the pre-tenure period coincides with the most likely 
period for childbearing, bringing with it responsibilities inhibiting their 
normal scholarly progress. The existence of non-tenure track positions 
in academe might undercut a business-necessity defense for the time 
frame of the tenure system, but it is so well established and has 
withstood so many attacks in other contexts that it is difficult to imagine 
a successful challenge under any formulation of the business justifica- 
tion standard. Conversely, faculty men might mount a challenge to 
rules providing that the tenure clock be stopped for childbearing that 
have been recently adopted by some institutions. However, such rules 
are not facially neutral and thus not subject to disparate-impact analysis. 
Instead, they constitute intentional discrimination of the sort blessed 
by the Supreme Court.*? Many institutions have chosen to frame tenure- 
clock stopping rules in terms of primary responsibility for childcare to 
avoid overt sex discrimination. Such rules would be facially neutral 
but undoubtedly have a disparate impact, given how society operates; 
the smallness of the numbers of faculty involved is likely to preclude 
a disparate impact analysis, however. 

A facially neutral rule generally believed to impact adversely on 
women is one that prohibits a university from employing its own 
doctoral graduates immediately upon graduation. It is alleged that 
women have less mobility and thus are more likely to be harmed by 
such a rule. While this may be true, it is difficult to imagine how 
sufficient statistical evidence could be amassed to show a significant 
disparate impact. 





has an adverse impact on women and minorities. Although both women and minorities 
are underrepresented among doctorate holders overall and in most fields, both groups 
are usually overrepresented among non-doctorate faculty. This is partly an historical 
artifact, particularly in the case of women, because the percentage of doctorates going 
to women has increased substantially in recent years. However, even among recent hires, 
women and minorities generally are overrepresented among the non-doctorates. This may 
be due to the fact that women and minorities are being hired disproportionately into 
non-tenure track positions where doctorates are perceived to be less essential. 

Disparate impact cases based on race are unlikely to occur in higher education because 
the numbers are so small that any disparities are unlikely to be statistically significant. 
The same may be true of sex-based disparities in the tenuring process. 

32. See California Fed. Savings and Loan Ass’n v. Guerra, 479 U.S. 272, 107 S. Ct. 
683 (1987), where the Court upheld a California law providing for leaves of absences for 
childbearing but not for disabilities in general. If the women who avail themselves of 
the clock-stopping procedures subsequently find themselves subject to more demanding 
tenure standards they might find a basis for complaint, but not under a disparate impact 
analysis. 
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Irregular or non-tenure track positions at many colleges and univer- 
sities also impact adversely on women.** Colleges and universities 
generally assert that the positions, although having overlapping duties 
consisting of undergraduate teaching, are distinct from tenure-track 
positions. Frequently these institutions claim that the tenure-track po- 
sitions have less teaching but more research and service obligations. 
However, since the applicant pools are often merged and the charac- 
teristics of those hired are not significantly different, such a justification 
might fail under a plaintiff-favoring standard.** 

Salary-setting processes in academe tend to be complex, with diffi- 
cult-to-identify standards. Generally women faculty are paid less than 
their male colleagues.** There have been some unsuccessful attempts 
to frame salary claims in terms of disparate impact.** The difficulties 
are much like those presented in the case of the tenuring process except 
that the numbers involved generally are adequate for statistical analysis. 
Because the possibility of attacking a complex process rather than a 
specific practice had not been generally accepted even prior to its being 
ruled out in Ward’s Cove, allowing such challenges under the proposed 
legislation may lead to more litigation.*’ 

One salary-setting practice used in academe, basing starting salaries 
on prior salaries, has also been found to be non-discriminatory in a 





33. Nationally, nineteen percent of all women faculty occupy such positions compared 
with seven percent of men faculty. At some institutions the disparity is even more 
striking. 

34. Although the analytical treatment was not at all clear, the court in Griffin v. 
Board of Regents, 795 F.2d 1981 (7th Cir. 1986), appeared to accept that the use of such 
a classification was an employment practice subject to disparate impact analysis, but that 
it was justified by the need for the institution to achieve ‘‘flexibility.’’ 

35. For example, nationally men full professors earn 13% more than women full 
professors. With few exceptions, at individual institutions the differential favors men by 
5 to 10%. Differences in experience and field of specialization account for some, but by 
no means all, of the discrepancies. See Mary W. Gray, ACHIEVING Pay Equity (1990). 

36. See, e.g., Spaulding v. University of Wash., 740 F.2d 686, 705-09 (9th Cir.), cert. 
denied, 469 U.S. 1036, 105 S. Ct. 511 (1984); Davis v. Weidner, 596 F.2d 726, 732-33 
(7th Cir. 1979); Johnson v. Michigan State Univ., 547 F. Supp. 429, 437-38 (W.D. Mich. 
1982), aff'd, 723 F.2d 909 (6th Cir. 1983); Gilinsky v. Columbia Univ., 488 F. Supp. 
1309, 1314-16 (S.D.N.Y. 1980), aff’d 652 F.2d 53 (2d Cir. 1981). 

37. Applying disparate impact analysis to sex-based salary discrimination is problem- 
atic because of the Bennett Amendment to Title VII. This amendment provides essentially 
that courts should construe Title VII in harmony with the Equa! Pay Act of 1963, 29 
U.S.C. § 206(d) (1982). The Equal Pay Act, which covers only sex discrimination, calls 
for equal pay for equal work, but authorizes unequal pay based on: (1) a seniority system; 
(2) a merit system; (3) a system that measures earnings by quantity or quality of 
production; or (4) any other factor other than sex. Id. at § 206(d)(1). Some have claimed 
that the last of these would include any factor that causes a disparate impact, thus 
immunizing the system from attack. See Laycock, Continuing Violations, Disparate Impact 
in Compensation, and Other Title VII Issues, LAw & CONTEMP. PRrosS., 53, 54-56 (1986). 
Insofar as this theory relies on City of Los Angeles v. Manhart, 435 U.S. 702, 98 S. Ct. 
1370 (1978), its validity is questionable, as Manhart involved an overt gender classifi- 
cation, not a facially neutral qualification. 
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disparate-treatment case.** Matching outside offers has also been found 
to be non-discriminatory in a disparate-treatment case, interestingly 
involving a male plaintiff.*° Perceived lack of mobility on the part of 
women might contribute to an overall disparate impact on them when 
matching offers is a general policy, but again it is unlikely that a 
statistical case could be made because of the small numbers of faculty 
involved. 

In summary, permitting a challenge to a total process, combined with 
the Watson decision on subjectivity, may lead to more disparate-impact 
claims—with a greater chance of success should the standard of job 
relatedness actually be applied to faculty employment cases, as has not 
been done in the past. However, either the attitude of courts must 
change or a heightened awareness of the possibilities must lead to more 
imaginatively and effectively framed challenges if this aspect of the 
new legislation is to have any effect. 


II. MIxeED MOTIVE 


In Price Waterhouse v. Hopkins,*° the Court established standards to 
be applied in so-called ‘‘mixed motive’’ cases—cases where both dis- 
criminatory and legitimate reasons for an adverse employment action 
exist. Because the plaintiff sought partnership in an accounting firm, 
an employment status similar to tenure, her case has significant impli- 
cations, both positive and negative, for plaintiffs in higher-education 


litigation. Price Waterhouse ultimately was found guilty of discrimi- 
nation, adding to the few successes that professional-employment plain- 
tiffs can claim.*’ Significantly, the Court found that sex stereotyping 
constitutes sex discrimination.*? However, the Court established that 
intentional discrimination does not violate Title VII if the employer can 
show that the same decision would have been made absent the discrim- 
ination.* 





38. Kouba v. Allstate Ins. Co., 691 F.2d 873 (9th Cir. 1982). 

39. Winkes v. Brown University, 747 F.2d 792 (ist Cir. 1984). 

40. 490 U.S. 228, 109 S. Ct. 1775 (1989). 

41. See, Elizabeth Bartholet, Application of Title VII to Jobs in High Places, 95 Harv. 

. REv. 945, 978-80 (1982). 
Judges defer to the employers with whom they identify, and they uphold the 
kinds of selection systems from which they have benefitted. When they deal 
with prestigious jobs, the courts show ... a respect for the decisionmakers 
involved that can only be explained by the fact that these cases confront the 
courts with their own world. Judges have a personal investment in traditional 
selection procedures on the upper level. 

42. 490 U.S. at 250, 109 S. Ct. at 1790-91. Ms. Hopkins was characterized as too 
‘‘macho’”’ and advised to appear more feminine. Nonetheless, the employer profferred a 
legitimate motive—deficiency in interpersonal skills—as its reason for not promoting Ms. 
Hopkins. Id. at 235-236, 109 S. Ct. at 1781. 

43. H.R. 1, 102d Cong., 1st Sess. § 103 (1991) (‘‘an unlawful employment practice 
is established when the complaining party demonstrates that race, color, religion, sex, 
or national origin was a motivating factor for such employment practice, even though 
other factors also contributed to such practice.’’). 
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The Civil Rights and Women’s Equity Act of 1991, although it would 
not require employers to hire or promote genuinely unqualified em- 
ployees, would prevent employers from having carte blanche to harass 
or discriminate against employees even when they have a legitimate 
reason for failing to hire or promote.** 

In Brown v. Boston University,*® which might be characterized as a 
‘‘mixed motive’’ case, the University claimed that Professor Brown was 
not granted tenure because her publications were of insufficient quantity 
and quality. The court found that in spite of the proffered explanation, 
she would have been granted tenure ‘‘but for’’ sex discrimination, thus 
adopting the Price Waterhouse standard.** The University did not show 
that it would have made the same tenure decision absent the discrim- 
ination. 

If plaintiffs in tenure cases fail to meet this standard, presumably it 
is because they are genuinely unqualified, a result affected neither by 
Price Waterhouse nor by the proposed legislation. The Civil Rights and 
Women’s Equity Act provides that although plaintiffs in higher edu- 
cation need not be given tenure, if a court finds discrimination to have 
occurred, the plaintiffs might be eligible for some sort of compensation. 

Untangling motives in a mixed-motive case can be extremely difficult; 
rarely is there a single motivation. This basic problem is complicated 
by the fact that there are many participants in the usual faculty hiring, 
promotion, tenure, or even salary decision, not each of whom will be 
motivated by the same reasons. At many colleges and universities a 
faculty member may not have the right to learn of the decisions made 
at each stage of the process and in few is there recording, much less 
disclosure, of views of individual members of faculty personnel com- 
mittees. A recent Supreme Court decision addressed this issue. 

In University of Pennsylvania v. Equal Employment Opportunity 
Commission“ a unanimous Supreme Court opened up access to faculty 
personnel files in litigation.*® Many believe this will lead to more 
openness in internal proceedings as well. Early identification of stated 
motives for an adverse decision may make subsequent challenges easier 
than if the university is allowed to produce post hoc justifications. 
However, access is unlikely to uncover openly stated discriminatory 
motives; neatly formulated mixed-motive cases will probably not be 
numerous.*® 





44. Id. 

45. 891 F.2d 337 (ist Cir. 1989), cert. denied, 110 S. Ct. 3217 (1990). 

46. Id. at 353-54. 

47. 493 U.S. 182, 110 S. Ct. 577 (1990). 

48. Even so, views of individual faculty members of committees may not be recorded. 
In In re Dinnan, 661 F.2d 426 (5th Cir. Unit B 1981), for example, Professor Dinnan was 
held in contempt and jailed for a brief time when he refused to disclose his vote on a 
tenure matter. 


49. In Sweeny v. Keene State College, 569 F.2d 169, 175-76 (1st Cir. 1978), the First 
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Even if Congress passes the Civil Rights and Women’s Equity Act, 
the ‘‘but for’’ standard of Price-Waterhouse will not change. Therefore, 
it will continue to be difficult to determine whether employers would 
have made the same decisions absent discrimination. The cases will no 
doubt proceed much as in the past, so that in effect the outcome will 
depend on whether the plaintiff can show that the employer’s proffered 
legitimate reason was not in fact the cause of the adverse decision. 
However, should the Act be passed, faculty subject to discrimination 
could be entitled to some compensation, even in cases where a dis- 
criminatory motive is not dispositive. For example, if a court found a 
university tenure process to be infected with discriminatory motives, 
accompanied by legitimate reasons for tenure denial, the challenging 
faculty member would not receive tenure, but neither would the victim 
be completely without remedy. 


III. TIME LIMITATIONS 


A. Time Limits Under Title VII 


Section 706 (e) of Title VII sets forth the time period in which a 
plaintiff must file a challenge to an employment practice: ‘‘A charge 
under this section shall be filed within one hundred and eighty days 
after the alleged unlawful employment practice occurred .. .’’* The 
question is when an unlawful practice ‘‘occurs’’ for purposes of the 
statute. 

In Lorance v. A.T. & T.*' the Court ruled that plaintiffs who would 
be harmed by an employment practice must challenge it within 180 
days (300 days in deferral states) of its institution, even if the effects 
on them do not materialize until much later. The case before the Court 
dealt with a seniority system which altered the method of calculating 
seniority in such a way as to disadvantage the plaintiff when the 
employer subsequently implemented demotions. The plaintiff had not 
known, at the time the seniority system was introduced, that it would 
lead to the demotion and filed a complaint only when she was de- 
moted.* The Court held that the discriminatory act was the introduction 
of the system, not its application at the time of the demotions, and 
that her complaint therefore was time-barred. 

Lorance seems to conflict with the well-settled principles of litigation 
that one can bring suit only when one has been harmed, not to prevent 





Circuit stated: ‘‘[PJarticularly in a college or university setting, where the level of 
sophistication is likely to be much higher than in other employment situations, direct 
evidence of sex discrimination will rarely be available.’ 

50. 42 U.S.C. § 2000e-5(e) (1982). 

51. 490 U.S. 900, 109 S. Ct. 2261 (1989). 

52. Although seniority systems have always received special treatment under Title 
VII, subsequent lower court decisions have applied the Lorance principle to other 
employment situations. 
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an as yet unrealized hypothetical injury. The Civil Rights and Women’s 
Equity Act would return to this traditional view by starting the statute- 
of-limitations clock only when the employee has actually suffered an 
adverse effect.5* In addition, the Act would extend the statute of 
limitations period from 180 days (300 days in deferral states) to two 
years.** Of the provisions of the Act mentioned so far this extension is 
the first that would clearly alter the situation obtaining prior to the 
series of Supreme Court decisions that triggered the Act’s introduction. 


B. Time Limits in Higher Education 


Deciding when a discriminatory act has occurred has been a crucial 
issue in higher education litigation. In Delaware State College v. Ricks, 
for example, the Court held that the statute-of-limitations clock starts 
when a faculty member is first notified of an adverse action, notwith- 
standing that the action itself is only a recommendation that constitutes 
the first step in a process that could lead to a different result.°* Because 
a tenure review usually takes several months, sometimes most of an 
academic year, the 180-day deadline leaves little, if any, time after a 
final decision before a faculty member must file a complaint. As most 
institutions deny access tc internal grievance procedures to faculty who 
are simultaneously pursuing legal remedies, the current Title VII statute 
of limitations discourages the use of on-campus procedures. Legal 
proceedings are costly, time-consuming and, plaintiffs and defendants 
would agree, not the best forum for determining whether discrimination 
has tainted a complex academic decision-making process. Thus, even 
if the first adverse recommendation continues to trigger the statute of 
limitations, the proposed time extension to two years would be bene- 
ficial to higher education if it resulted in more effective use of internal 
grievance procedures. 

The fact that an adverse effect must actually occur before the clock 
starts to run could also be useful. For example, if a university imple- 





53. H.R. 1, 102d Cong., 1st Sess. § 105(a)(2) (1991) (amends 42 U.S.C. § 2000e-5(e) 
to read: ‘‘A charge under this section shall be filed ... after the alleged unlawful 
employment practice occurred or has been applied to affect adversely the person ag- 
grieved, whichever is later’’ (new text in italics)). 

54. H.R. 1, 102d Cong., ist Sess. § 106. 

55. 449 U.S. 250, 101 S. Ct. 498 (1980). 

56. 449 U.S. at 258, 101 S. Ct. at 504. In the past it was unclear whether discrimi- 
nation in salary could be said to occur with each paycheck or if raises were equitable 
and no remedy was possible for initial discriminatory salaries once the employee had 
been on the payroll for 180 days. Writing for the Court in Bazemore v. Friday, 478 U.S. 
385, 395-96, 106 S. Ct. 3000, 3006 (1986), Justice Brennan declared: ‘‘Each week’s 
paycheck that delivers less to a black than to a similarly situated white is a wrong 
actionable under Title VII, regardless of the fact that this pattern was begun prior to the 
effective date of Title VII.’’ 

This was a major issue in the tangled history of Sobel v. Yeshiva Univ., 566 F. Supp. 
1166 (S.D.N.Y. 1983), rev’d and remanded, 797 F.2d 1478 (2d Cir. 1986), on remand, 
656 F. Supp. 587 (S.D.N.Y. 1987), rev’d and remanded, 839 F.2d 18 (2d Cir. 1988). 
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ments new tenure standards that might eventually have a discriminatory 
effect, it might be better to wait and see whether a hypothetical injury 
materialized before rushing into legal proceedings. If procedures or 
standards are potentially discriminatory, it would be better to utilize 
the time to attempt to modify the procedures through internal academic- 
governance procedures. 

On the other hand, in Martin v. Wilks,*” the Supreme Court held that 
white firefighters who had not challenged a consent decree at the time 
of its imposition, although given the opportunity, could later bring a 
reverse discrimination suit against the terms of the agreed-upon plan. 
The Civil Rights and Women’s Equity Act would severely limit circum- 
stances under which plaintiffs could bring such a delayed challenge. 

Employers, as well as the civil-rights community generally, support 
this provision of the proposed legislation because it would encourage 
parties to settle litigation. Although few college and university cases 
have resulted in consent decrees,** the knowledge that such arrange- 
ments will not be subject to disruption may be persuasive in settling 
future litigation. 


IV. REMEDIES 


In the recent controversy surrounding the nomination of Clarence 
Thomas for the Supreme Court, the question of why his accuser, 
Professor Hill, did not file a complaint of sexual harassment arose. 


Although many explanations were advanced, one of the members of 
the Judiciary Committee expressed surprise when a witness testified 
that many women do not file complaints because they do not fee) that 
redress is possible; he said: ‘‘But that means that the system does not 
work.’’ In fact, the best a victim of sexual or racial harassment can 
expect under Title VII, even when the victim has lost his or her job, 
is reinstatement and an order to cease the harassment. Title VII also 
authorizes back pay, if the plaintiff lost pay.*® Since Title VII does not 
permit compensatory or punitive damages, employers found guilty of 
discrimination at most must make up for lost back pay; even back pay 
is reduced by any wages earned by the victim in other interim em- 
ployment. 

The current version of the Civil Rights and Women’s Equity Act 
would permit compensatory damages and punitive damages up to 
$150,000 (or the amount of compensatory damages, whichever is 
greater). The Bush administration would permit only a total of $150,000 





57. 490 U.S. 755, 109 S. Ct. 2180 (1989). 

58. Rajendar v. University of Minnesota, 730 F.2d 1110 (8th Cir. 1984), is a notable 
exception. 

59. 42 U.S.C. § 2000e-5(g) (1982). Under some circumstances, ‘‘front pay’’ can 
substitute for reinstatement. Of course, the court can order that the offensive conduct 
cease. Id. 

60. H.R. 1, 102d Cong., ist Sess. § 106 (1991). 
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above back-pay awards, would permit the awarding of damages only 
in harassment cases, and would characterize the amount as an equitable 
remedy. The characterization is important because if the damages are 
characterized as a legal remedy, either party may demand a jury trial. 
It is thought that juries are generally more sympathetic to plaintiffs.” 

Until the decision in Patterson v. McLean Credit Union,® it was 
possible to win damages in cases of on-the-job racial discrimination. 
Section 1981 of Title 42 of the U.S. Code, a post-Civil War statute, 
gives ‘‘all persons’’ the same right as white citizens to make and 
enforce contracts.® It has played a key role in assuring that victims of 
racial discrimination obtain meaningful remedies. Unlike constitutional 
guarantees of equal treatment, section 1981 applies to private as well 
as state action. It was used, for example, to desegregate racially seg- 
regated private schools. Because it provides for damages and applies 
to all employers (Title VII applies only to those with fifteen or more 
employees), it has been an important adjunct to Title VII in combatting 
employment discrimination on the basis of race. Patterson, however, 
limited the application of section 1981. 

In Patterson, a black woman who worked as a bank teller was racially 
harassed on the job, denied promotions, and then fired. The Court 
interpreted the ‘‘to make and enforce contracts’? language of Section 
1981 to be limited to the initial employment contract, that is, the right 
to be free from discrimination in hiring.** The Civil Rights and Women’s 
Equity Act would restore coverage of section 1981 to encompass prac- 
tices beyond the initial hiring decision, including on-the-job harass- 
ment, denial of promotion, firing, and other course-of-employment 
discrimination. The Administration has opposed the restoration of broad 
section-1981 coverage, contending that Title VII is a better means of 
combatting employment discrimination. 

Opponents of the 1990 Civil Rights Act alleged that the legislation 
was likely to encourage employers to impose quotas. Proponents of the 
1991 bill, therefore, have touted it as a bill to promote equity for 
women, partly in an attempt to defuse the quota issue. The provision 
to extend the possibility of a damage remedy to sex discrimination 





61. Title VII does not permit jury trials because the drafters thought, at the time of 
its passage (1964), that victims of race discrimination, particularly in the South, would 
fare better with judges as finders-of-fact. Although not many faculty cases have been able 
to get to a jury — until now a pendant state claim calling for a legal remedy was the 
means of access—the success rate has been somewhat better. See Brown v. Boston Univ., 
674 F. Supp. 393 (D. Mass. 1987), aff'd, 891 F.2d 337 (1st Cir. 1989), cert. denied, 110 
S. Ct. 3217 (1990); Gutwiller v. Fenik, 860 F.2d 1317 (6th Cir. 1988). In Hooker v. Tufts 
Univ., 581 F. Supp. 104 (D. Mass. 1983), the judge found for the employer on a Title 
Vil claim, feeling not bound by a jury holding in favor of the plaintiff on a pendant 
claim. 

62. 491 U.S. 164, 109 S. Ct. 2363 (1989). 

63. 42 U.S.C. § 1981 (1988). 

64. 491 U.S. at 176, 109 S. Ct. at 2372. 
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cases is likely to be the bill’s clearest contribution to civil-rights 
litigation. It may also be the main source of the Act’s impact on colleges 
and universities. Although there have been allegations of hiring quotas 
for minorities on faculties, the supply of non-Asian minority faculty 
has been so small that it is women who are perceived as the real threat 
to the status quo in higher education. Ironically, then, the characteri- 
zation of the bill as a Women’s Equity Act may make it more, not less, 
palatable to critics in higher education. The damage provisions have 
also engendered substantial opposition from colleges and universities 
already facing budget pressures from many quarters.® 


V. JUDICIAL DEFERENCE 


In light of the lack of success of plaintiffs in the past, and in view 
of the fact that the primary purpose of the Civil Rights and Women’s 
Equity Act of 1991 is to restore the balance between plaintiffs and 
defendants that existed before 1989, one might expect little change 
from the adoption of this or similar legislation. However, it may be 
that some colleges and universities fear an end to the excessive judicial 
deference that they have enjoyed. In defending themselves, institutions 
have urged a ‘‘hands off’’ attitude in order to protect institutional 
academic freedom or autonomy.® Judicial deference accorded to col- 
leges and universities has been unparalleled in other sectors. Although 
commentators often attribute this attitude to the complex and special- 
ized nature of sex-discrimination cases and courts’ lack of familiarity 





65. There is also a provision of the Civil Rights and Women’s Equity Act of 1991 
that would make it more difficult to impose settlements that create a conflict of interest 
for attorneys by conditioning the settlement on a waiver of attorneys’ fees. The provision 
would restrict the effect of Evans v. Jeff D. 475 U.S. 717, (1986). In view of the relatively 
minor role such settlements have played in higher education, the institution of this 
provision would be unlikely to have a substantial effect. H.R. 1, § 107. 

66. See generally, G. LANouE & B. LEE, ACADEMICS IN COURT: THE CONSEQUENCES OF 
FACULTY DiSCRIMINATION LITIGATION (1987). 

67. See generally, Mary W. Gray, Academic Freedom and Nondiscrimination: Enemies 
or Allies? 66 Texas L. REV. 1591 (1988). 

68. Colleges and universities often rely on Justice Frankfurter’s concurrence in Sweezy 
v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 1203, 1218 (1957), to support this view: 

It is the business of a university to provide that atmosphere which is most 

conducive to speculation, experiment and creation. It is an atmosphere in which 

there prevail ‘‘the four essential freedoms’’ of a university — to determine for 

itself on academic grounds who may teach, what may be taught, how it shall 

be taught, and who may be admitted to study. 
Universities seem to be able to get away with nearly unbounded discretion in tenure 
judgments. See, e.g., Namenwirth v. University of Wisconsin System, 769 F.2d 1235, 
1242-43 (7th Cir. 1983), cert. denied, 474 U.S. 1061, 106 S. Ct. 807 (1986), where the 
court found in favor of the University despite evidence of long-standing discrimination 
and the fact that Namenwirth’s qualifications were better than those of a colleague 
recommended for tenure. The court asserted that the University could withhold tenure 
from a candidate who had failed to secure her departmental colleagues’ ‘‘esteem.”’ 
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with academic procedures,” courts routinely decide matters far more 
complex and specialized. It may be, rather, that judges, given their 
own situation, understand tenure better than most and defer to decision 
makers with whom they identify.”° 

However, the recent unanimous decision in University of Pennsyl- 
vania v. Equal Employment Opportunity Commission’: may indicate 
that courts have become disenchanted with universities’ claims for 
special treatment. In University of Pennsylvania, the University re- 
sponded to an EEOC investigation of sex and race discrimination in a 
tenure denial by asserting an academic freedom privilege to avoid 
turning over tenure files. In dismissing the claim of privilege, Justice 
Blackmun wrote: ‘“‘If there is a ‘smoking gun’ to be found that dem- 
onstrates discrimination in tenure decisions, it is likely to be tucked 
away in peer review files.’’”? Any injury to academic freedom, he 
continued, ‘‘in addition to being remote and attenuated ... is specu- 
lative.’’’S 

The Court endorsed the standard, adopted in Equal Employment 
Opportunity Commission v. Franklin and Marshall College,”* that the 
subpoena power of the EEOC is limited only by the standard of rele- 
vance. Showing impatience with the University’s request for special 
treatment, the Court noted the declared Congressional interest in ex- 
tending Title VII to colleges and universities: 


This extension of Title VII was Congress’ considered response to 


the widespread and compelling problem of invidious discrimina- 
tion in education institutions. ... [O]pponents ... claimed that 
enforcement of Title VII would weaken institutions of higher 
education by interfering with decisions to hire and promote faculty 
members. [One] therefore cannot seriously contend that Congress 
was oblivious to concerns of academic autonomy when it aban- 
doned the exemption.’ 


Peremptorily dismissing the University’s First Amendment argument, 
Justice Blackmun wrote: 


[MJany laws make the exercise of First Amendment rights more 
difficult. For example, a university cannot claim a First Amend- 





69. See, e.g., Thomas M. Divine, Women in the Academy: Sex Discrimination in 
University Faculty Hiring and Promotion, 5 J.L. & Epuc. 429, 433-35 (1976). 

70. The deference engendered by judges’ identification with administrators and senior 
faculty extends to their decisions about students as well as about their junior faculty 
colleagues. See e.g., Regents of the Univ. of Mich. v. Ewing, 474 U.S. 214, 106 S. Ct. 
507 (1985). 

71. 493 U.S. 182, 110 S. Ct. 577 (1990). 

72. Id. at 193, 110 S. Ct. at 584. 

73. Id. at 200, 110 S. Ct. at 588. 

74. 775 F.2d 100 (3d Cir. 1985), cert. denied, 476 U.S. 1163, 106 S. Ct. 2288 (1986). 

75. University of Penn. v. EEOC, 493 U.S. at 190, 110 S. Ct. at 582. 
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ment violation simply because it may be subject to taxation or 
other government regulation, even though such regulation might 
deprive the university of revenue it needs to bid for professors 
who are contemplating working for other academic institutions or 
in industry. We doubt that the peer review process is any more 
essential in effectuating the right to determine ‘‘who may teach’’ 
than is the availability of money.” 


This retreat from nearly total deference might be viewed, in combi- 
nation with the proposed legislation, as an invitation to increased 
litigation. On the other hand, if the decision serves as an impetus for 
more openness in internal procedures, the result may be less litigation. 

In another arena, an en banc panel of the First Circuit recently 
asserted that it is not enough to say that allegedly discriminatory 
practices are appropriate for academic programs.”’ Officials must offer 
‘‘undisputed facts demonstrating that the relevant officials within the 
institution considered alternative means, their feasibility, cost, and 
effect on the academic program, and came to a rationally justifiable 
conclusion that the available alternatives would result either in lowering 
academic standards or requiring substantial program alteration.’’” In 
Regents of the University of Michigan v. Ewing,” the Court said: 


When judges are asked to review the substance of a genuinely 


academic decision ... they should show great respect for the 
faculty’s professional judgment .... Plainly, [judges] may not 
override [the faculty’s professional judgment] unless it is such a 
substantial departure from accepted academic norms as to dem- 
onstrate that the person or committee responsible did not actually 
exercise professional judgment.” 


Courts may now be prepared to evaluate whether judgments are 
academic or are based on discrimination. Whether this inclination 
represents a temporary aberration or a new trend is not yet clear. 


CONCLUSION 


Unless judicial deference to the judgments of colleges and universities 
undergoes a sustained erosion, the Civil Rights and Women’s Equity 
Act of 1991 or similar legislation is unlikely to have a substantial effect 
on institutions. If the proposed legislative standards are actually applied 
to colleges and universities, and if access to jury trials is guaranteed 





. Id. at 200, 110 S. Ct. at 588. 
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for sex-discrimination cases, the success rate for plaintiffs may increase 
at least marginally. The possibility of damage awards may encourage 
more litigation, or, alternatively, the prospect of losing such awards 
may reduce the prevalence of discrimination and thus of litigation. At 
least, this possibility should encourage colleges and universities to 
establish more adequate internal grievance procedures. 








NOTE 


STUDENT CHALLENGES TO GRADES AND 
ACADEMIC DISMISSALS: ARE THEY LOSING 
BATTLES? 


INTRODUCTION 


Courts reviewing student challenges to university conduct go to great 
lengths to distinguish between disciplinary and academic actions. In 
suits involving academic dismissals, courts are reluctant to review the 
dismissal and afford students protection. In actions involving discipli- 
nary dismissals, however, courts are more willing to review the dis- 
missal because disciplinary dismissals involve questions of fact well 
within the purview of the judicial system and do not require academic 
expertise.1 Academic decisions, on the other hand, concern subjective 
grading decisions which are less factually based than disciplinary 
decisions.” Courts fear that judicial intervention will jeopardize profes- 
sional autonomy and scholarly integrity.’ 

While courts attempt to afford students protection from arbitrary or 
bad-faith disciplinary dismissals, they frequently defer to the university 
in academic decisions. 


Intimidated by the ‘‘particular knowledge, experience and exper- 
tise of academicians,’’ judges prefer to leave in [university admin- 
istrators’] hands the procedural and administrative aspects of college 
life under the assumption that such functions take a purer, less 
worldly aspect when they are on a campus rather than in a 
government office or private association.‘ 


This Note examines academic dismissals and details the theories and 
standards of review for academic suits. Part I examines the theories 
under which students have challenged dismissals. Part II examines the 
‘arbitrary and capricious’’ standard that courts apply when examining 





1. Emogene C. Wilhelm, Note, Academic or Disciplinary Decisions: When is Due 
Process Required? Campbell v. Board of Education, 6 BRIDGEPORT L. REV. 391, 405 (1985). 
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3. Sue Woolf Brenner, Charlotte’s Web: Reflections on the Role of Due Process in 
Academic Decisionmaking, 56 INDIANA L.J. 725, 729 (1981). 

4. Laura Krugman Ray, Toward Contractual Rights for Students, 10 J. L. & Epuc. 
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challenges to academic dismissals. Part III examines Susan M. v. New 
York Law School, in which the New York Court of Appeals, like other 
courts considering academic dismissals, denied relief to a student who 
challenged a test grade, judicial deference to academic decisions and 
the conflict between a university’s academic freedom and a student’s 
due-process rights. 


I. THEORIES UNDER WHICH STUDENTS HAVE CHALLENGED ACADEMIC 
DECISIONS 


Although courts give great deference to university decisions, com- 
mentators and the courts have developed several theories to support an 
academic challenge against an educational institution. Courts most 
widely use and develop the contract and Fourteenth-Amendment due- 
process theories. 


A. The Due-Process Challenge 


The Fourteenth Amendment to the United States Constitution pro- 
vides that no person may be deprived of life, liberty or property without 
due process of law. Due Process challenges to academic dismissals fall 
into two categories: procedural and substantive. 


1. Procedural Due Process 


The Due Process Clause of the Fourteenth Amendment protects in- 
dividual rights and liberties from arbitrary infringement by govern- 
mental bodies. In general, procedural due process mandates that the 
university give the student some notice or hearing before depriving the 
student of certain rights and liberties. Until 1961, however, courts 
maintained a strict policy of not intervening in university affairs. In 
Dixon v. Alabama State Board of Education®, the United States Court 
of Appeals for the Fifth Circuit departed from this practice of nonin- 
tervention. In Dixon, the court held that a public college denied 
students due process when it expelled the students for engaging in an 
off-campus demonstration without giving them a hearing or notice of 
the charges.’ The court stated that due process required some notice 
and some opportunity to be heard, even if only an informal interview 
with an administrative authority. Dixon marked the beginning of a 
period in which courts analyzed expulsions and disciplinary actions 
by applying constitutional principles to post-secondary institutions. 
While the case represented a landmark decision for students, the scope 
of Dixon is limited: ‘‘Dixon draws two sharp boundaries. . . . It applies 





5. 556 N.E.2d 1104 (N.Y. 1990). 
6. 294 F.2d 150 (5th Cir. 1961), cert. denied, 368 U.S. 930. 
7. Id. at 153. 
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only to public, and not to private, institutions; it applies only to 
disciplinary, and not to academic, dismissals.’’® 

Fourteen years after Dixon, the United States Supreme Court recog- 
nized a student’s right to due process in disciplinary actions taken by 
public institutions. In Goss v. Lopez,’ the Supreme Court held that 
students attending public institutions are entitled to due-process pro- 
tection in disciplinary actions because students have recognizable lib- 
erty and property interests in their education.’ The protection accorded 
to the students includes the right to notice of charges and a hearing 
on the matter. In Goss, public high-school students faced up to ten- 
days suspension for disciplinary reasons. The high-school status of the 
students in Goss, however, limited the applicability of the Court’s 
ruling because high-school students have an entitlement to an education 
under state law, while college students do not.’ In spite of the fact 
that Goss involved high-school students and a disciplinary dismissal, 
several lower courts have used the Supreme Court’s recognition of 
property and liberty interests in high-school education to extend pro- 
tection to academic decisions in higher education.” 

The cases in which courts have extended due-process protection to 
students regarding academic decisions have not involved subjective 
evaluations of a student’s performance on a test. Rather, they have 
involved procedural issues of notification, classification, and actions 
taken by the school to defame a student’s ability to obtain employment 
after leaving the school.’* These courts recognized the students’ con- 
stitutionally-protected liberty and property interests in education." 

The Supreme Court in Board of Curators v. Horowitz isolated these 
cases and limited their influence on future decisions. In Horowitz, the 
University of Missouri dismissed a medical student during her final 
year of study, after determining that she lacked the necessary skills to 
be a competent physician.‘* The University had advised Horowitz as 
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16. Id. at 80, 98 S. Ct. at 950. 
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early as her first year of study that her clinical skills were deficient 
and that she advanced to her last year of study on probation.’” The 
Court assumed Horowitz possessed a liberty or property interest but 
concluded that Horowitz had received procedural due process.** The 
university satisfied the student’s Fourteenth-Amendment due-process 
rights by informing her of the faculty’s dissatisfaction with her clinical 
performance and the danger this posed to her continued enrollment. 
The Court also specifically held that universities are not required to 
provide a formal hearing for students. 

The Horowitz decision raised more questions than it answered.”° 
Justice Rehnquist’s opinion never specifically adopted the ‘‘arbitrary 
and capricious’’ standard, the standard widely used by courts to decide 
academic-dismissal cases, nor did the Court resolve the question of 
whether a student at a public college has a liberty or property interest 
in education.?1 Because the Supreme Court did not decide this issue, 
many courts assume that a liberty or property interest protects some 





17. Id. 

18. Id. at 82, 98 S. Ct. at 952. After a review of the University’s procedures, the 
Supreme Court concluded that Horowitz had been awarded as much due process as the 
Fourteenth Amendment requires. Horowitz had been informed of the school’s dissatis- 
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Provost for Health Sciences. The Provost sustained the dismissal. Id. at 80-82, 98 S. Ct. 
950-51. 
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literally and have stated: ‘‘Dismissals of a student for academic reasons comports [sic] 
with the requirements of procedural due process if the student had prior notice of faculty 
dissatisfaction with his or her performance and of the possibility of dismissal, and if the 
decision to dismiss the student was careful and deliberate.’ Schuler v. University of 
Minn., 788 F.2d 510, 514 (8th Cir. 1986). Another court interpreting Horowitz held that 
informal sessions between faculty and student meet due-process requirements. See Mau- 
riello v. University of Medicine and Dentistry of N.J., 781 F.2d 46, 50 (3d Cir. 1986), 
cert. denied, 479 U.S. 818, 107 S. Ct. 179 (1986). The most unique interpretation of 
Horowitz was espoused by Judge Muir in 1983. He stated that although a full hearing 
was not required by due process in an academic dismissal, the student would have to 
be ‘‘given an opportunity to explain the reasons for his poor scholarship and to provide 
any information which might lead the administration to conclude that [the plaintiff's] 
performance in the future would be satisfactory.’’ See Ross v. Pennsylvania State Univ., 
445 F. Supp. 147, 153-154 (M.D. Pa. 1978). See also Latourette, supra note 11, at 221- 
23. 
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student rights in challenges to institution decisions.2? These courts 
automatically apply the Due-Process Clause and address whether the 
institution deprived the student of these rights without procedural or 
substantive due process.”° 

The nature of procedural due process negates the use of inflexible 
review and hearing procedures.** No inflexible standard is readily 
adaptable to a hearing to determine whether a student received fair 
treatment. The Supreme Court noted the need for flexibility in Horowitz: 


[T]he need for flexibility is well illustrated by the significant 
differences between the failure of a student to meet academic 
standards and the violation by a student of valid rules of conduct. 
This difference calls for far less stringent procedural requirements 
in the case of an academic dismissal. 


Overall, however, Horowitz did little to clarify the right of procedural 
due process in academic decisions. It remains evident that students 
will receive less procedural due process in academic disputes than in 
disciplinary disputes. It is also evident that a student alleging a vio- 
lation of procedural due process in an academic dispute will rarely 
prevail on appeal.”® 


2. Substantive Due Process 


As noted above, the procedural requirements in academic-dismissal 
cases are minimal. Only in rare situations will the courts find that an 
educational institution’s actions violated a student’s procedural due- 
process rights. While procedural due process is concerned with the 
procedure used to make a decision, substantive due process, on the 
other hand, is concerned with protecting the individual from arbitrary 
action and looks at the decision itself. Substantive due process requires 
that all government actions have a fair and reasonable impact on life, 
liberty or property.”® 

Substantive due-process challenges in the academic arena strike at 
the academic decision itself and not the procedures afforded the student 
in the academic decision-making process. A substantive due-process 
challenge opposes the authority which grants complete deference to 
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colleges and universities in academic decisions.?” Even under substan- 
tive due process, however, the student’s challenge is limited: 


[Ajlthough we have emphasized that the determinations of edu- 
cational institutions as to the academic performance of their stu- 
dents are not completely beyond the scope of judicial review, that 
review is limited to the question of whether the challenged deter- 
mination was arbitrary and capricious, irrational, made in bad 
faith or contrary to constitution or statute.”* 


Unfortunately, the Supreme Court’s guidance on substantive due proc- 
ess in the academic arena is as confusing as its guidance on procedural 
due process because the Court has not expressly adopted the ‘‘arbitrary 
and capricious’’ standard widely used by lower courts in reviewing 
academic dismissals. 

While commentators and lower courts most often cite Horowitz for 
its procedural due-process discussion, the Supreme Court also ad- 
dressed substantive due process. The Court noted that some lower 
courts have implied that they can address academic dismissals only if 
the student shows that the university acted arbitrarily or capriciously.”® 
The Court in Horowitz assumed that a court could review an academic 
dismissal using such a standard, but held that in this case the university 
had not acted arbitrarily.*° 

Many students who challenge academic dismissals allege educational 
decisions violated substantive due process because they were made in 
bad faith or were arbitrary and capricious. The Supreme Court has 
provided guidance in determining whether a university acted arbitrarily 
or capriciously. In Regents of University of Michigan v. Ewing," for 
example, the Supreme Court expanded the standard of review and 
stated that no substantive due-process violation occurs when the deci- 
sion ‘‘is not beyond the pale of reasoned academic decision making,’’*” 
or when there is no ‘‘substantial departure from accepted academic 
norms as to demonstrate that the faculty did not exercise professional 
judgment.’’* 

In Ewing the Supreme Court made clear the proposition that students’ 
rights in academic decisions were minimal. In Ewing, a student failed 





. Latourette, supra note 11, at 224. See Greenhill, 519 F.2d 5; Gaspar, 513 F.2d 


. Susan M., 556 N.E.2d at 1107. 

. 435 U.S. at 91, 98 S. Ct. at 956. 

. Id. at 91-92, 98 S. Ct. at 956. 

. 474 U.S. 214, 106 S. Ct. 507 (1985). 

. Id. at 227-28, 106 S. Ct. at 514-15. 

. Id. at 227, 106 S. Ct. at 514. See also Haberle v. Univ. of Ala. in Birmingham, 
803 F.2d 1536, 1540 (11th Cir. 1986) (holding that a student dismissal was not arbitrary 
and capricious and that the use of ad hoc procedures to dismiss a Ph D student did not 
violate the student’s procedural due-process rights when the student was given the 
opportunity to complain). 
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a qualifying exam after his fourth year of study, with the lowest score 
in the history of the University’s six-year undergraduate and medical 
joint-degree program.** Despite the fact that plaintiff Ewing was the 
only student to whom the University denied the opportunity to retake 
the exam, the Court held that: ‘‘the record unmistakably demonstrates 
... that the faculty’s decision was made conscientiously and with 
careful deliberation based on an evaluation of the entirety of Ewing’s 
academic career.’’*> The Supreme Court once again assumed that a 
constitutionally protected property right existed and stated, without 
analyzing the issue, that even if Ewing’s property interest gave rise to 
a substantive property right under the due-process clause, the facts 
disclosed no arbitrary action. 

Lower courts continue to follow the Supreme Court’s lead in Horowitz 
and Ewing and assume that a liberty or property interest existed and 
proceed to evaluate the due process afforded a student.*” These courts 
also follow Horowitz and Ewing in granting students minimal substan- 
tive due process. Students rarely prevail in a judicial substantive due- 
process review: ‘‘Absent an unequivocally unfair academic decision, 
the courts will simply not intrude.’’** 


B. Contract Theory 


While due-process challenges have afforded students at public col- 
leges and universities a weapon with which to attack academic or 
disciplinary dismissals, students at private colleges and universities do 
not enjoy such rights. For a court to entertain a due-process challenge, 
either procedural or substantive, state action must exist. Although 
courts have attempted to find some form of state action in private 
institutions, these attempts have not fared well.* 





34. 474 U.S. at 216, 106 S. Ct. at 508. Ewing had experienced persistent problems 
in his studies, receiving a number of low passing grades, incompletes and make-up 
exams. Ewing argued that students were routinely allowed to retake the exam and offered 
statistical evidence to support his contention. Id. at 217-19, 106 S. Ct. at 510. 

35. Id. at 225, 106 S. Ct. at 513. See also Latourette, supra note 11, at 225, n.126. 

36. Id. at 223, 106 S. Ct. at 510. The Court unanimously held that a court may not 
‘‘override [an academic decision] unless it is such a substantial departure from academic 
norms as to demonstrate that the person or committee responsible did not actually 
exercise professional judgment.’’ Id. at 225, 106 S. Ct. at 513. See Latourette, supra note 
11, at 225. 

37. See Schuler v. Univ. of Minn., 788 F.2d 510 (8th Cir. 1986). 

38. Latourette, supra note 11, at 227. 

39. Plaintiffs have tried argue that state action exists based on state financial aid, 
state regulation, and the importance of public education. See, e.g., Robinson v. Davis, 
447 F.2d 753 (4th Cir. 1971), cert. denied, 405 U.S. 979, 92 S. Ct. (1972)(holding that 
the college was not a state actor and students’ civil rights were not violated when college 
officials and security officers who held part-time jobs in town questioned the students 
at a drug hearing); Smith v. Duquesne Univ., 612 F. Supp. 72 (D.C. Pa. 1985)(holding 
that the university was not a state actor because state financial contributions to the school 
were miniscule); State v. Cornell, 510 N.Y.S.2d 313 (N.Y. App. Div. 1987)(holding that 
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While students at public institutions enjoy the benefits of both due- 
process and contract challenges, students at private institutions must 
rely solely on a contractual theory to attack a university decision. 


Courts view the student-university relationship as contractual and 
hold that when a student is duly admitted to a private university, 
there is an implied contract with the university that if he complies 
with the terms prescribed by the university, he will obtain the 
degree that is sought.... The college has a basic contractual 
obligation with the student not to engage in arbitrary expulsion 
or denial of a degree.*° 


The contract theory of interpreting the student-university relationship 
has existed for one-hundred years. Courts, however, are most reluctant 
to interfere in academic decisions and matters of subjective interpreta- 
tion. ‘‘In breach of contract actions premised on academic judgments, 
courts exhibit greater deference to the institutional autonomy and ex- 
pertise. A student will be entitled to judicial review in this area when 
it is demonstrated that a university decision was motivated by bad faith 
or arbitrary or capricious action.’ 

Aside from the 1891 decision in People ex rel. Cecil v. Bellevue 
Hospital Medical College,*? which asserted a student’s contractual right 
to a degree, very few courts have enforced a student’s contract rights 
in academic affairs. While the Bellevue court recognized a student’s 
right to be free from arbitrary decision-making, the court also indicated 
that it would not intervene in the university’s discretionary decisions, 
such as grading exams.*° 

Most cases in which students have successfully persuaded courts to 
enforce contract rights have been decided on principles of estoppel.** 
In such cases college officials incorrectly advised students and the 
courts held these officials to their promises.** The use of estoppel 
principles does have its failures. Some courts refuse to apply the 





the university’s receipt of financial aid from the state did not constitute a sufficient 
degree of state involvement). Some courts have specifically ieid that due-process analysis 
is inapplicable to private institutional decisions. See Coveney v. President & Trustees of 
Holy Cross College, 445 N.E.2d 136 (Mass. 1983). The Fifth Circuit, however, found that 
the University of Tampa was a state actor because it used surplus city buildings and 
land. See Hammond v. University of Tampa, 344 F.2d 951 (5th Cir. 1965). See also 
Latourette, supra note 11, at 205. 

. Latourette, supra note 11, at 231. 

. Id. at 248. 

. 14.N.Y.S. 490 (N.Y. Sup. Ct.), aff'd, 28 N.E. 253 (1891). 

eid. 

. See Ray, supra note 4, at 173. 

. See Healy v. Larsson, 323 N.Y.S.2d 625 (1971), aff'd, 348 N.Y.S.2d 971 (N.Y. 
App. Div. 1973), aff'd mem., 360 N.Y.S.2d 419 (1974)(holding that an implied contract 
exists between a student and a university; if a student complies with the terms prescribed 
by the university or its agents, the student will obtain the degree sought). 
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principles of estoppel mechanically to override a determination of a 
student’s academic qualifications. 

The contractual student-university relationship is unique and the 
elements of traditional commercial-contract law cannot be applied rig- 
idly.*7 One commentator has characterized the the student-university 
relationship as follows: 


This contract is conceived as one by which the student agrees to 
pay all required fees, maintain the prescribed level of academic 
achievement, and observe the school’s disciplinary regulations, in 
return for which the school agrees to allow the student to pursue 
his course of studies and be granted a diploma upon the successful 
completion thereof. Since a formal contract is rarely prepared, the 
general nature and terms of the agreement are usually implied, 
with specific terms to be found in the university bulletin and 
other publications; custom and usages can also become specific 
terms by implication. This contract has been upheld against attacks 
based upon the lack of consideration, the statute of frauds, and 
the lack of mutuality of obligation.“ 


By rejecting a rigid application of contract principles to the student- 
university relationship, courts may defer to academic discretion, giving 
universities and colleges wide latitude in decisions involving academic 
judgments.” 





46. In Olsson v. Board of Higher Educ. of the City of NY, 402 N.E.2d 1150 (1980), 
the New York Court of Appeals deferred to the academic judgment of the institution in 
declining to award a student a degree by estoppel. The student had not passed a 
comprehensive exam and claimed that the professor misled him concerning the required 
passing grade. The court emphasized that the institution had offered the student an 
opportunity to retake the exam. The court also stated: 

When an educational institution issues a diploma to one of its students, it is 
in effect, certifying to society that the student possesses all of the knowledge 
and skills that are required by his chosen discipline. In order for society to be 
able to have complete confidence in the credentials dispensed by academic 
institutions, however, it is essential that the decisions surrounding the issuance 
of these credentials be left to the sound judgment of the professional educators 
who monitor the student on a regular basis. 
Id. at 1153. See also Kaplan, supra note 21 at 298. 

47. See Slaughter v. Brigham Young Univ., 514 F.2d 677 (10th Cir.) cert. denied, 
423 U.S. 898, 96 S. Ct. 202 (1975)(holding that a student expelled from graduate school 
for academic dishonesty was provided due process at a university expulsion hearing and 
the application of rigid commercial contract doctrine was an error since the existence of 
a contract was not established by the graduate-schoo! catalog or the honor code. Some 
aspects of contract law, however, could be applied). 

48. Eugene L. Kramer, Note, Expulsion of College and Professional Students - Rights 
and Remedies, 38 NotrE Dame L.J. 174, 183 (1962). See also Latourette, supra note 11, 
at 234. 

49. See Lyons v. Salve Regina College, 565 F.2d 200 (1st Cir. 1977), cert. denied, 
435 U.S. 971, 98 S. Ct. 1611 (1987). In Lyons, a nursing student received a failing grade 
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Commentators have both praised and attacked the contract theory. 
‘It has been described as ‘an inherently poor vehicle for judicial review 
of private organizations, including the university,’ because it is de- 
signed to resolve conflicting individual interests, not ‘the competing 
interests of groups, individuals, and society.’’’*° The contract theory 
has also been criticized as rigid, and challenged on the grounds that 
faculty, students, and administrators do not perceive their activities as 
contractual. 

On the other hand, the theory has been praised as a vehicle that 
extends due process and equal protection to students at private colleges 
and universities in the absence of state action. Some commentators 
have suggested that the contract theory could be used to enlarge the 


boundaries of judicial review and to develop a system of private contract 
law.°? 


C. Other Theories 


While not often successful, some new theories support a student’s 
challenge to an academic dismissal. In Morrison v. University of Oregon 
Health Sciences Center, a student obtained judicial review of a uni- 
versity decision to dismiss the student from dental school. The student 
argued that the dispute with the university was a contested case and 
subject to review under state administrative-procedures laws.** Moreo- 
ver, in Tarka v. Cunningham, a student challenged an academic 


decision using the Family Educational Rights and Privacy Act of 1974.°° 





from an instructor who she claimed had promised her a grade of incomplete. After 
proceeding through the college’s academic-review procedures, the student was forced to 
graduate as a psychology major, rather than as a nursing major. The district court and 
the appellate court disagreed on how to interpret the student-university contract. The 
district court rejected the protection of academic freedom and stated that contract 
principles are well suited to academic matters. Lyons v. Salve Regina College, 422 F. 
Supp. 1354, 1359, n.6 (D.R.I. 1976). The appellate court noted, however, that the unique 
nature of the student-university relationship and the principle of academic freedom made 
it difficult to apply rigid contract principles. 565 F.2d at 204. 

50. Ray, supra note 4, at 169. 

51. Id. 

52. Id. 

53. 685 P.2d 439 (Or. Ct. App. 1984). 

54. Oregon law provided that when a state agency suspends or revokes a person’s 
right by means of an administrative procedure it is a contested case and subject to 
judicial review. Id. at 440. 

55. 741 F. Supp. 1281 (W.D. Tex. 1990). In Tarka, pursuant to the Family Educational 
Rights and Privacy Act, a student challenged a grade received in a university physics 
class. 

56. 20 U.S.C. § 1232q(a)(2) (West 1990) (providing that no federal funds shall be 
made available to any educational agency or institution unless parents of students who 
have been in attendance at such an institution are provided an opportunity for a hearing 
for the purpose of insuring that the content of the student’s education records are not 
inaccurate, misleading, or otherwise in violation of the privacy rights of the student.) 
See Tarka, 741 F. Supp. at 1282. 
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The court dismissed the action, holding that the Act did not provide 
a means by which a student could obtain information about how the 
university assigned a particular grade. Rather, the Act entitled the 
student to information on whether the university accurately recorded 
the grade in the student’s records. Although the student was unsuc- 
cessful, this case demonstrates that other theories outside a due-process 
or contract challenge may exist.*” 

One route a group of students at George Washington Law School 
successfully chose to pursue was an internal Faculty Peer Review 
Committee. Stating that students in the first year property class were 
‘‘victim[s] of a capricious academic evaluation,’’ a faculty committee 
recommended throwing out the grades of two students who had peti- 
tioned the committee and giving them the option of taking a pass/fail 
grade or taking the course over again with another professor.** The 
university gave other students the option of keeping their grades or 
filing similar complaints with the committee.** 


Il. THE ‘‘ARBITRARY AND CAPRICIOUS’’ STANDARD 


A plaintiff must meet a difficult burden of proof when challenging, 
on the basis of substantive due-process rights or contract principles, 
university decisions in academic affairs. Courts limit the review of an 
academic decision ‘‘to the question of whether the challenged deter- 
mination was arbitrary and capricious, irrational, [or] made in bad 
faith.’’®° While courts often cite this standard as the cornerstone for 
review of an academic decision, they do not provide guidance as to 
what sort of actions would be considered arbitrary or capricious. More 
often than not, courts will cite the standard and then find that defen- 
dants actions were not arbitrary or capricious. 

The Supreme Court first addressed the ‘‘arbitrary and capricious”’ 
standard in Horowitz." Justice Rehnquist’s majority opinion did not 
specifically adopt the standard, and therefore did not address its ap- 
plication to the case. The Court stated: ‘‘[A]ssuming that the courts can 
review under such a standard an academic decision of a public edu- 
cational institution, we agree with the District Court that no showing 
of arbitrariness or capriciousness has been made in this case.’ Like 





57. Tarka, 741 F. Supp. at 1282. 

58. Ken Myers, GW Professor Protests Action To Throw Out Students’ Grades, Nat’L. 
L.J., November 26, 1990, at 4. 

59. Id. 

60. Susan M., 556 N.E.2d at 1107. 

61. 435 U.S. at 91, 98 S. Ct. at 956. 

62. Id. at 91-92, 98 S. Ct. at 956. The Court based its finding that Horowitz had not 
shown arbitrariness or capriciousness on the district court’s finding that the university 
did not evaluate Horowitz differently from other students because of her sex, religion or 
physical appearance. The record also clearly showed that the university followed its 
established rules an procedures and designed ‘‘new’’ rules in a further attempt to protect 
Horowitz, such as the appeal the university allowed. Id. 
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most other courts, the Supreme Court did not delve into the area of 
grades. If a university follows its established procedures and shows 
that all students are evaluated according to the same academic stan- 
dards, a court will not find that a university’s decision to dismiss a 
student was arbitrary and capricious. 

The Supreme Court once again addressed the ‘‘arbitrary and capri- 
cious’’ standard in Regents of University of Michigan v. Ewing.® While 
the Court did not expressly adopt the standard, it did provide some 
further guidance. The Court stated: ‘‘When judges are asked to review 
the substance of a genuinely academic decision . . . they should show 
great respect for the faculty’s professional judgment. Plainly, they may 
not override it unless it is such a substantial departure from accepted 
academic norms as to demonstrate that the person or committee re- 
sponsible did not actually exercise professional judgment.’’* The Court 
also stated that a decision to dismiss is not ‘‘beyond the pale of reasoned 
academic decisionmaking when viewed against the background of [the 
student’s] entire career. . . .’’® 

Guidance on the ‘‘arbitrary and capricious’’ standard is limited. One 
court stated that ‘‘the student would still have to demonstrate arbitrary 
and capricious conduct on the part of the university officials by showing 
that there was no rational basis for the university’s decision or that 
dismissal was motivated by bad faith or ill will unrelated to academic 
performance.’’® A review of the decisions involving academic disputes 
reveals that a university’s conduct is not arbitrary and capricious if a 
modicum of fairness was obtained at the university level. If a student 
is aware of substandard academic performance or a professor has ex- 
ercised rational judgment in grading an exam, a court will not review 
a university’s decision to dismiss. 


III. Susan M. v. New York Law School: A Short-Lived Victory 


Susan M. v. New York Law School represented both a break from 
the traditional treatment of academic dismissals and an adherence to 
the non-interventionist approach. While the Supreme Court of New 
York dismissed Susan M.’s petition to challenge her grade, the Appel- 
late Division of the New York Supreme Court remanded for further 





63. 474 U.S. 214, 106 S. Ct. 507 (1985). 

64. Id. at 225, 106 S. Ct. at 513. 

65. Id. at 228, 106 S. Ct. at 514-15. The Court noted that it may have been unwise 
for the university to deny Ewing a second opportunity to take an exam. A second exam 
would have saved the university the expense of litigation and may have demonstrated 
that the members of the Promotion and Review Board misjudged Ewing’s fitness for the 
medical profession. While the Court noted its misgivings, it held that the decision by 
the Board was rationally based on Ewing’s poor academic performance. Id. at 227-28, 
106 S. Ct. at 514. 

66. Schuler v. Univ. of Minn., 788 F.2d at 515. See also Mauriello v. Univ. of 
Medicine and Dentistry of N.J., 781 F.2d 46, 51 (3d Cir. 1986). 

67. 556 N.E.2d 1104 (1990). 
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review of the grade. The Court of Appeals in New York, however, 


found that it was not necessary to review the case further and dismissed 
the case.® 


A. Susan M. 


Susan M. was completing her fourth semester at New York Law 
School when the School’s Academic Status Committee notified her that 
they would consider whether she would be allowed to continue at the 
School.*° The Committee issued this notification because Susan M. 
failed to maintain a cumulative C average. Under the School’s published 
rules, a student who did not maintain a cumulative C average was 
placed on academic probation.”° Thereafter, if a student on academic 
probation failed to achieve at least a C average each semester and a 
cumulative average of C, the Academic Status Committee had discretion 
to dismiss the student.” 

The Committee afforded Susan M. the right to present oral and written 
statements explaining her failure to meet the Law School’s academic 
standards.” She did so, blaming her unacceptable average on two 
grades: a C- in Constitutional Law II and a D in Corporations.” The 
Committee voted unanimously to dismiss Susan M. for failure to meet 
the school’s academic standards.”* Susan M. requested that the Com- 
mittee reconsider the case and submitted additional reasons for her 
poor academic performance.’> The Committee accepted the submissions, 
but refused to reconsider the case.’® 


B. The Court Challenge 


Susan M. challenged her dismissal and sought reinstatement at New 
York Law School.”? The New York Supreme Court dismissed the peti- 
tion, but the Appellate Division reversed.” The Appellate Division gave 





68. In New York, the Supreme Court is the trial court, the Appellate Division of the 
Supreme Court is the intermediate appellate court, and the Court of Appeals is the state’s 
highest court. 

69. Susan M., 556 N.E.2d at 1105. 

70. 


4%. 

y 2 

73. 

74. 

75. 

76. . 

77. In her petition Susan M. alleged that the Committee’s decision to dismiss her 
was arbitrary and capricious and that her academic performance was attributable to 
irrational grading in three of her four classes. She also contended that the Committee 
did not weigh personal factors and that she was dismissed in retaliation for complaining 
about her grades. Id. at 1106. 

78. In dismissing the petition the Supreme Court concluded that Susan M. had not 
shown that her dismissal was arbitrary, capricious or in bad faith. The Appellate Division 
rejected most of the claims, but reversed and remanded the matter for further consideration 
of Susan M.’s Corporations grade. Id. (citing Susan M. v. New York Law School, 544 
N.Y.S.2d 829 (N.Y. App. Div. 1989)). 
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considerable attention to Susan M.’s Corporations grade. New York 
Law School argued that the Corporations grade was irrelevant because 
the School based its decision to dismiss on ‘‘the totality of Susan M.’s 
academic performance.’’”? The court rejected this argument as grounds 
for dismissal, however, finding that a C+ in Corporations would have 
allowed Susan M. to maintain a C average. ‘‘If petitioner’s transcript 
is any guide to her total academic performance, it does not appear that 
a C+ was utterly beyond her capabilities.’’*' The court noted that it 
was not second-guessing the professor, but that when the right to 
remain enrolled was at stake, it could not preclude the possibility that 
an irrational reading of the exam impaired the grading.*? In remanding 
the matter for further consideration of the Corporations grade, the court 
pointed out that it was not suggesting that Susan M. deserved a certain 
grade; the court remanded the case merely because New York Law 
School’s decision to dismiss should not have been made in the absence 
of reasonable assurances that the grade of zero given to an essay was 
a rational exercise of discretion.** The court also cited the ‘‘arbitrary 
and capricious’’ standard, stating that the issue was not what grade 
the student deserved, but whether the grade was given arbitrarily and 
capriciously. While the court did not give particular guidance on how 
to the apply the standard, it stated that ‘‘concrete allegations of flagrant 
misapprehension on the part of the grader entitle the student to a 
measure of relief.’’* 

Susan M.’s victory at this first level of appellate review was short- 
lived. On appeal, the Court of Appeals denied Susan M.’s challenge as 
inappropriately involving the court in the core of academic and edu- 
cational decisions.®* Susan M.’s allegations went to the heart of the 
professor’s substantive evaluation of her academic performance which 
was ‘‘beyond the scope of judicial review.’’** According to the Court 
of Appeals, if the judiciary becomes involved in assessing particular 
grades, countless numbers of unsuccessful students seeking reassess- 
ments of grades would undermine the credibility of academic deci- 
sions.*’ 





79. Susan M., 544 N.Y.S.2d at 831. 

80. Id. 

81. Id. Susan M.’s low Corporations grade was attributed to zero credit for an essay 
question worth thirty percent because she analyzed a question according to New York 
and Delaware law rather than just Delaware law as the question called for. The court 
pointed out the fact that Susan M.’s receiving a D and not an F indicated the positive 
quality of her answer. Id. 

82. Id. at 831-32. 

83. Id. at 832. 

84. Id. The court also noted that the petition to dismiss should not have been granted 
in the absence of reasonable assurances that the Corporations grade was a rational exercise 
of discretion by the grader. Id. 

85. 556 N.E.2d at 1105. 

86. Id., citing Ewing, 474 U.S. at 225, 106 S. Ct. at 513. 

87. Susan M., 556 N.E.2d at 1107. 
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C. The Implications of Susan M. 


The reasoning of the Court of Appeals tracked that of other courts in 
addressing dismissals involving subjective academic judgments. Susan 
M.’s allegations were directed at the pedagogical evaluation of her test 
grades, a determination courts often find is best left to educators rather 
than to the judiciary.** While the Supreme Court of New York tried to 
reason around the substantive grade and look only at the procedure 
involved in assigning the grade, the Court of Appeals linked the 
substance and procedure. New York Law School specifically set out 
the academic qualifications required of a student and the procedure to 
be followed if a student was to be judged academically insufficient. 
Beyond any procedural irregularities, the Court of Appeals would not 
engage in a substantive evaluation of the student’s academic perform- 
ance. 

Courts will go to great lengths to distinguish academic from disci- 
plinary dismissals and procedural from substantive reviews. ‘‘What an 
educator teaches, how he teaches it, how he encourages a student to 
respond to his subject matter, these are legitimately privileged areas. 
But administrative decisions that affect a student’s right to continue in 
a program, or a college, or a profession need not implicate [academic 
freedom].’’*? In general, academic affairs tend to involve more subjective 
judgments concerning scholarship and academic expertise. Disciplinary 
proceedings, in contrast, are more adversarial than academic proceed- 
ings and involve questions of fact which courts feel more comfortable 
in addressing.*%° Courtstand on more familiar ground when addressing 
disciplinary actions because in so doing they evaluate specific proce- 
dures and determine whether the institution’s proceedings adequately 
investigated and assessed a student’s guilt.* 

If a student seeks to challenge a dismissal on academic grounds, the 
student must show that bad faith, arbitrariness or capriciousness mo- 
tivated the dismissal.°? Students have rarely satisfied this standard 
‘‘because the courts have repeatedly refused to become involved in the 
pedagogical evaluation of academic performance.’’*? When a student 
has successfully challenged an academic dismissal, the challenge re- 
lated to the administrative procedure (i.e., notice requirements) and not 
the substantive grade itself.°* A court will not reassess the merit of an 





eld. 

. Ray, supra note 4, at 184. 

. Id. 

. Id. at 180. 

. Connelly v. Univ. of Vt. State Agric. College, 244 F. Supp. 156, 159 (D. Vt. 
1965) (recognizing a student’s right to a hearing to determine if a grade was assigned 
arbitrarily, capriciously, or in bad faith). 

93. Susan M., 556 N.E.2d at 1107. 
94. See Horowitz, 435 U.S. 78, 98 S. Ct. 948 (1978). In Horowitz the Court held: 
‘‘Academic evaluations of a student, in contrast to disciplinary determinations, bear little 
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examination answer to determine whether a student deserved a certain 
grade.* 

At the heart of the courts’ reluctance to engage in a substantive 
review of an exam grade is the integrity of an institution and impli- 
cations of academic freedom. Academic freedom involves protected 
areas of thought and expression in scholarship and in teaching.** Courts 
recognize the importance of academic freedom and autonomy and 
accord great deference to educational institutions in academic affairs. 


It is the business of a university to provide that atmosphere which 
is most conducive to speculation, experiment and creation. It is 
an atmosphere in which there prevail ‘the four essential freedoms’ 
of a university—to determine for itself on academic grounds who 
may teach, what may be taught, how it shall be taught, and who 
may be admitted to study.*’ 


Courts fear that if they interfere in the grading process, the court and 
not the institution would be certifying that the student possessed all 
the skills for completion of the course.® ‘‘[I]t is essential that the 
decisions surrounding the issuance of these credentials be left to the 
sound judgment of the professional educators who monitor the progress 
of their students on a regular basis.’’®® 

High standards in reviewing academic dismissals are necessary for 


institutions to maintain their integrity, and for college diplomas to 
maintain their significance. Academic freedom dictates that institutions 
be the sole judges of who receives a degree. Degrees from different 
institutions hold different honors. If courts apply a uniform standard 
to judge student grades, the individuality of an institution’s diploma 
would be diminished. 


CONCLUSION 


A student challenge to an academic dismissal is an arduous and 
virtually insurmountable one. The ‘‘arbitrary and capricious’’ standard 
imposed by the courts places a heavy burden on the plaintiff. While 
some theories would allow a student to bring an academic challenge 





resemblance to the judicial and administrative factfinding proceedings to which we have 
traditionally attached a full-hearing requirement.’’ The Court also stated that academic 
judgments are more subjective than factual determinations inherent in disciplinary pro- 
ceedings which warrant procedural due-process reviews. Id. at 89-90, 98 S. Ct. at 955. 

95. See Susan M., 544 N.Y.S.2d at 832. 

96. Id. 

97. Sweezy v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 1203, 1218 (1957) 
(quoting a statement of a conference of senior scholars from the University of Cape Town 
and the University of Witwatersrand). 

98. See Olsson v. Board of Higher Educ. of the City of N.Y., 402 N.E.2d 1150 (1980). 

99. Kaplan, supra note 21, at 299. 
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against a post-secondary institution, courts rarely disturb the decisions 
of professors and university administrators. It is virtually impossible 
for a student to challenge a subjective, pedagogical evaluation of an 
examination answer. 

Judicial deference to academic prerogatives has eroded over the years 
and many courts state that ‘‘the determinations of educational institu- 
tions as to the academic performance of their students are not com- 
pletely beyond the scope of judicial review.’’ Student challenges to 
testing and grading procedures, however, remain a losing cause. If a 
professor rationally grades an exam, showing no bad faith or irration- 
ality in assigning a grade, the courts will defer to the professor’s 
discretion. 

As long as the university adheres to its academic standards and 
follows procedures for dismissals or grievances, both faculty and ad- 
ministrators should feel confident that their decisions will not be 
disturbed. Indeed, colleges and universities should set up review pro- 
cedures to keep academic disputes within the academic arena, where 
they belong. 

Students who wish to challenge testing and grading procedures 
should assess the situation carefully before undertaking legal action. 
Students who do challenge their institutions or risk dismissal for failing 
to meet academic requirements find themselves in a ‘‘Catch-22’’ situ- 
ation. If a student has a superior chance of winning a challenge brought 


against a university, undertaking such litigation may cast a cloud upon 
a student’s name, especially in a graduate-degree program. The costs 
and benefits should be weighed carefully. 


Dina Lallo* 





100. Susan M., 556 N.E.2d at 1107. 
* B.A., Providence College, 1989; J.D., Candidate, Notre Dame Law School, 1992. 








CASE COMMENT 


Basic Books, INC. Vv. KINKO’S GRAPHICS 
CorP.: POTENTIAL LIABILITY FOR 
CLASSROOM ANTHOLOGIES 


INTRODUCTION 


In a decision with broad implications for academic utilization of 
photocopied material in the classroom, the United States District Court 
for the Southern District of New York recently held that the unauthor- 
ized reproduction by a commercial printer of copyrighted material 
packaged in the form of anthologies’ later sold to university students 
violated the Copyright Act of 1976,? and fell outside the Classroom 
Guidelines’ to the fair-use* exception to copyright law. In Basic Books, 
Inc. v. Kinko’s Graphics Corp.,5 the court found Kinko’s liable for 
twelve copyright infringements arising from its ‘‘Professor Publishing’’® 
service, which catered to the academic community by duplicating 
materials assigned by professors for course use. Although in its defense 
Kinko’s invoked both equitable doctrines and statutory provisions,’ the 
court rejected Kinko’s defenses and awarded injunctive relief, damages 
and fees.® 

This Comment discusses the application of copyright law as it per- 
tains to Kinko’s in particular and educational use in general. Part I 
reviews the Kinko’s decision and post-trial settlement. Part II analyzes 
the principal statutory and equitable doctrines which Kinko’s asserted 
to defend its actions and the court’s application of those doctrines to 
the case. Part III concludes with a critique of the court’s holding and 
practical recommendations which may help universities® avoid liability 
for violating the Copyright Act. 





1. Anthologies fit within the ‘‘collective work” definition of the Copyright Act of 
1976. A ‘‘collective work’’ is ‘‘a work such as a periodical issue, anthology, or encyclo- 
pedia, in which a number of contributions, constituting separate and independent works 
in themselves are assembled into a collective whole.’’ 17 U.S.C. § 101 (1988). 

2. 17 U.S.C. § 106 (1988). 

3. H.R. Rep. No. 1476, 94th Cong., 2d Sess. 68 (1976) [hereinafter H.R. Rep. No. 
1476]. See infra notes 98-121 and accompanying text. 

. 17 U.S.C. § 106 (1988). See infra notes 34-97 and accompanying text. 

. 758 F. Supp. 1522 (S.D.N.Y. 1991). 

. Id. at 1528. 

. See infra Part II. 

. See infra Part I. 

. The terms ‘‘university’’ and ‘‘college’’ are used interchangeably and denote all 
institutions of higher education. 
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I. THE KINKO’S DECISION 


Eight New York publishing houses” brought a copyright-infringement 
action against Kinko’s Graphics Corporation alleging twelve violations 
of the Copyright Act.'’ For twenty years, Kinko’s operated their ‘‘Pro- 
fessor Publishing’’ service, which catered to students and professors at 
local colleges and universities.’ Professors chose various materials 
which Kinko’s copied and compiled into course packets or ‘‘antholo- 
gies.’’ The anthologies contained all required course reading in one 
concise packet and eliminated the need for students to purchase several 
books or for professors to forgo use of a source. None of the excerpts 
carried a notice of copyright as mandated by copyright law.** Kinko’s 
then sold the anthologies to students enrolled in the professors’ courses. 

Kinko’s advertised its Professor Publishing service along with its 
copyright-permission-request services.** Although many of the photo- 
copied excerpts were protected under the copyright laws, Kinko’s 





10. The plaintiffs were Basic Books, Inc., Harper & Row Publishers, Inc., John Wiley 
& Sons, Inc., McGraw-Hill, Inc., Penguin Books USA, Inc., Prentice-Hall, Inc., Richard 
D. Irwin, Inc, and William Morrow & Co., Inc. 

11. The 12 instances of copyright infringement were included in five anthology 
packets produced and sold by Kinko’s. The Packets ranged from 212 pages to 388 pages 
and consistently involved copying of entire chapters from the sources involved. 

The first anthology consisted of 388 pages, including excerpts from 25 books that 
ranged from out of print to being published in 1985. The copying ranged from 5% to 
23% of the books involved, averaging 34 pages copied per book. 

The second anthology consisted of 383 pages, including excerpts from 43 books. The 
copying ranged from 6% to 9% of the books involved, averaging 30 pages copied per 
book. 

The third anthology consisted of 324 pages, including excerpts from 23 books. Kinko’s 
copied 14%, or one of the book’s seven chapters, of the primary source detailed in the 
decision. 

The fourth anthology consisted of 292 pages, including excerpts from 22 books. The 
copying ranged from 14% to 18% of the books involved, two involving three entire 
chapters being copied, averaging 83 pages per book. 

The fifth anthology consisted of 212 pages from seven sources. The court detailed one 
infraction where three out of 12 chapters were copied consisting of 110 pages, or 27% 
of the book. 

In summary, the five anthologies averaged 320 pages in length, copying from 24 
sources. The copying averaged 14.5% of each source (from one to three chapters) and 
47 pages per source. 758 F. Supp. at 1526. The court details the particular infractions. 
Id. at 1526-28. 

17 U.S.C. § 205(d) states that ‘‘[nJo person claiming by virtue of a transfer to be the 
owner of a copyright or of any exclusive right right under a copyright is entitled to 
institute an infringement action under this title until the instrument of transfer. . .has 
been recorded . . . , but suit may be instituted after such recordation on a cause of action 
that arose before recordation.’’ Although Kinko’s asserted that two of the works involved 
did not meet this requirement, the court, pursuant to Fep. R. Civ. P. 15(d), granted the 
plaintiff's supplemental complaint to cure the jurisdictional defect. Id. at 1540-41. 

12. 758 F. Supp. at 1529. 

13. 17 U.S.C. § 401 (1988). See also 758 F. Supp. at 1528. 

14. 758 F. Supp. at 1532. As a marketing strategy, Kinko’s purported to offer the 
ability and willingness to procure copyright permission at no charge for customers of 
the Professor Publishing service. Id. 
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neither sought nor obtained permission from the copyright holders 
before using the excerpts.’> Kinko’s did not charge the professors a fee, 
but sold the course packets directly to students. Although records did 
not detail Kinko’s profits from these activities, the corporation had 
considerable profits for the years 1988 and 1989."® 

At trial, Kinko’s invoked both equitable doctrines and statutory law 
to defend against the allegations. Its three principal defenses were fair 
use, copyright misuse, and estoppel and laches.’” In addition, Kinko’s 
claimed to be an agent of the professors and universities, thereby 
attempting to escape liability through section 504(c)(2) of the Copyright 
Act.*® The court held that the copying was not a fair use of the 
publishers’ copyrights, and thus constituted infringement. 

The court seemed to premise its opinion on Kinko’s continuous and 
flagrant copyright violations.’® Kinko’s behavior neither conformed to 
the Classroom Guidelines minimums,” nor fell under the less restrictive 
fair-use doctrine.?* The court refused to accept Kinko’s assertion that 
the publishers’ conduct amounted to ‘‘unclean hands.’’?? Additionally, 
the agency defense failed because the court found that the educational 
institutions did not exert control over Kinko’s actions.?* Based upon 
these conclusions, the court awarded relief that included an injunction, 
damages, attorneys’ fees and costs.?* The court reviewed the grounds 
upon which it could impose injunctive relief in infringement actions 
and ruled that the combination of ‘‘liability . . . , a history of continuing 
infringement and a significant threat of future infringement’’*> justified 
injunctive relief.2 The court refused, however, the plaintiffs’ request 
for a declaratory judgment.?’ 





15. Id. at 1538. 

16. Id. at 1529. Kinko’s did not segregate its financial data to record specific revenues 
or profits from the Professor Publishing service; Kinko’s did not dispute that it profited 
through this service. Id. at 1531 n.6. 

17. Id. at 1526. Part II analyzes the three principal defenses. 

18. 758 F. Supp. at 1545. The agency exception is contained in 17 U.S.C. § 504(c)(2). 
See infra notes 155-166 and accompanying text. 

19. Id. at 1542. The court specifically found ‘‘a history of continuing infringement’ 
and a ‘‘willfulness’’ behind Kinko’s conduct that may have influenced the decision. Id. 
Consequently, the court stated that ‘‘[t]his court also finds and concludes that substantial 
damages are necessary to deter Kinko’s from repeating the conduct proved in this case.’’ 
Id. at 1545. The court’s conclusions are addressed in greater detail in Part II of this 
Comment. 

20. See infra notes 98-121 and accompanying text. 

21. See infra notes 34-97 and accompanying text. 

22. See infra notes 122-143 and accompanying text. 

23. 758 F. Supp. at 1546. 

24. Id. at 1542-45, 1547. 

25. Id. at 1542. 

26. Id. Although plaintiffs sought an injunction against all anthologizing by Kinko’s, 
the court only enjoined Kinko’s duplicating material of which the copyright was held 
by the plaintiffs. Id. 

27. Plaintiffs requested a declaratory judgment preventing ‘‘any and all instances of 
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When plaintiffs bring actions pursuant to the Copyright Act, they 
may elect either statutory or actual damages;”* the publishers chose the 
former.?? Although statutory damage awards can reach $100,000 for 
each infringement,* the court arrived at a more modest sum of $510,000 
for the twelve infringements. Although the court designed the amount 
of damages to compensate for financial losses, the principal purpose 
was to deter Kinko’s from continuing its conduct.*? 

The parties subsequently came to a financial agreement in October 
1991. Kinko’s agreed not to appeal the case and pay the award and 
attorneys’ fees of $1,365,000.** 


II. STATUTORY EXCEPTIONS AND EQUITABLE DEFENSES 


This section examines how the court applied the fair-use doctrine, 
Classroom Guidelines, and defenses such as copyright misuse, estoppel 
and limitation of actions, and agency exceptions. 


A. Fair-Use Doctrine 


A copyright owner has the exclusive rights to reproduce, prepare 
derivative works from, and distribute copies of the copyrighted work.** 





copying or ‘anthologizing’ without the authors permission.’’ Id. at 1543. The refusal was 
premised on the concern that declaring all anthologizing without permission infringement 
would prevent courts from applying the fair-use guidelines on a case-by-case basis. Id. 

28. 17 U.S.C. § 504(c)(1). 

29. 758 F. Supp. at 1543. 

30. 17 U.S.C. § 504(c)(2). Under that provision, the plaintiff must prove the defen- 
dant’s ‘‘willfulness’’ by showing a reckless disregard for the copyright holders’ rights 
which the infringer either knew or should have known. 758 F. Supp. at 1543. In 
determining statutory damages, the court considered several factors, including ‘‘fair 
market value of the rights infringed, revenue lost by the plaintiff and profits gained by 
the defendant, the infringer’s state of mind, and deterrence of future infringement.”’ Id. 
at 1544. 

31. 758 F. Supp. at 1545. The court awarded $50,000 for nine of the twelve infringe- 
ments but only $20,000 for three of shorter copying length. Id. ; 

32. Id. The court said ‘‘{hjere we are not attempting to measure the financial loss to 
the plaintiff but to deter the defendant from future infringing copying.’’ Id. 

33. Denise K. Magner, Photo Copying Stores Agree to Pay Publishers Nearly $1.9- 
Million to End Copyright Case, CHRON. OF HIGHER Epuc., Oct. 23, 1991, at A13. 

34. 17 U.S.C. § 106 (1988). The exclusive rights are: 

1) to reproduce the copyrighted work in copies or phonorecords; 

2) to prepare derivative works based upon the copyrighted work; 

3) to distribute copies or phonorecords of the copyrighted work to the public 
by sale or other transfer of ownership, or be rental, lease, or lending; 

4) in the case of literary, musical, dramatic, and choreographic works, panto- 
mimes, and motion pictures and other audiovisual works, to perform the 
copyrighted work publicly; and 

5) in the case of literary, musical, dramatic, and choreographic works, panto- 
mimes, and pictorial, graphic, or sculptural works, including the individual 
images of a motion picture or other audiovisual work, to display the copyrighted 
work publicly. 
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Although a copyright guarantees the holder of the copyright the exclu- 
sive use of the copyrighted material, an unauthorized use—without the 
copyright holder’s permission—may be a ‘‘fair use.’’*> A fair use is not 
a copyright infringement*®* and has been defined as a ‘‘privilege in 
others than the owner of a copyright to use the copyrighted material 
in a reasonable manner without his consent, notwithstanding the mo- 
nopoly granted to the owner.’’’” 

The doctrine of fair use has existed almost as long as the law has 
protected intellectual property.** The basic purposes of copyright law 
are to encourage creative expression and protect intellectual property.*° 
Copyright protections also serve to reward authors for their labor and 
contributions to culture, the arts, scholarship, and the sciences.*° Fair 
use is a judicially created equitable doctrine whereby courts balance 
the competing interests of the copyright owner and the copier on a 
case-by-case basis.*! Fair uses must ‘‘serve[] the copyright objective of 
stimulating productive thought and public instruction without exces- 
sively diminishing the incentives for creativity.’’* 

The fair-use doctrine outlined in section 107 of the Copyright Act 
reflects a compromise between copyright holders and educational or- 
ganizations.** It allows fair-use determinations on a case-by-case basis 





35. Notwithstanding the provisions of section 106, the fair use of a copyrighted 
work, including such use by reproduction in copies or phonorecords or by any 
other means specified by that section, for purposes such as criticism, comment, 
news reporting, teaching (including multiple copies for classroom use), schol- 
arship, or research is not an infringement of copyright. 

17 U.S.C. § 107 (1988) (emphasis added). 

36. See Pierre N. Leval, Toward a Fair Use Standard, 103 Harv. L. REv. 1105 (1990); 
See generally PATRY, THE FAIR UsE PRIVILEGE IN CoPpyRIGHT LAW 6-17 (1985). 

37. 758 F. Supp. at 1529. The court quoted Rosemont Enterprises, Inc. v. Random 
House, Inc., 366 F.2d 303, 306 (2d Cir. 1966), cert. denied, 385 U.S. 1009, 87 S. Ct. 
714 (1967). 

38. 758 F. Supp. at 1529. See also Leval at 1105. The Statute of Anne of 1709 created 
the copyright and accompanying protections. The doctrine of fair use was implemented 
soon thereafter. 

39. 785 F. Supp. at 1534. See also U.S. Const. art. I, § 8, ci. 8. 

40. Elliott M. Abramson, How Much Copying Under Copyright? Contradictions, Par- 
adoxes, Inconsistencies, 61 Temp. L. REv. 133, 151 n.152. (citing United States v. 
Paramount Pictures, 334 U.S. 131, 158, 68 S. Ct. 915, 932 (1948); Twentieth Century 
Music Corp. v. Aiken, 422 U.S. 151, 156, 95 S. Ct. 2040, 2043 (1975)). 

41. 758 F. Supp. at 1529-30; Sony Corp. of Am. v. Universal Studios, 464 U.S. 417, 
448, 104 S. Ct. 774, 792. See also Lloyd L. Weinreb, Fair’s Fair: A Comment on the 
Fair Use Doctrine, 103 Harv. L. REv. 1137, 1138 (1990). Cf. Leval, supra note 36, at 
1127. 

42. Leval, supra note 36, at 1110. 

43. Desiring a blanket teaching exemption, academic and scholarly organizations 
argued: 

[T]eachers are not interested in mass copying that actually damages authors 
and publishers, but that they need to be free to make creative use of all of the 
resources available to them in the classroom, and that this necessarily involves 
some reproduction and distribution of copyrighted works such as contempora- 
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and codifies judicial fair-use decisions.** This section specifically uses 
teaching (including multiple copies for classroom use) as an example 
of the uses that may qualify as a fair use.*® Nevertheless, Congress did 
not intend that all teaching uses be considered fair uses; although 
educational uses are mentioned textually, they are not automatically 
protected but are stated for illustrative purposes only.** The legislative 
history of the exception shows that educational and scholarly associa- 
tions proposed a specific exemption for educational copying that pub- 
lishers and authors strongly opposed.*”? Congress rejected a specific 
teaching exemption and, therefore, intended that courts analyze edu- 
cational uses under the same criteria as other uses.*® 

Section 107 sets forth the statutory fair-use test and lists four factors 
that courts must consider when determining whether an allegedly 
infringing use is a fair use: 


1) the purpose and character of the use, including whether such 
use is of a commercial nature or is for nonprofit educational 
purposes; 


2) the nature of the copyrighted work; 


3) the amount and substantiality of the portion used in relation to 
the copyrighted work as a whole; and 


4) the effect of the use upon the potential market for or value of 
the work.” 


The statute requires that courts analyze all four factors, but it does 
not indicate how courts should weigh each factor. While courts must 
consider each of these factors,®° the list is not exhaustive. The law is 





neous material in the press, isolated poems and stories for illustrative purposes, 
and the like. 
H.R. Rep. No. 83, 90th Cong., 1st Sess. 30 (1967) [hereinafter H.R. Rep. No. 83]. 

44. Id. at 32. 

45. 17 U.S.C. § 107 (1988). 

46. See infra notes 47-48. But cf. 2 PAUL GOLDSTEIN, COPYRIGHT PRINCIPLES, LAW AND 
PRACTICE (1989), who states ‘‘[e]ducational uses, particularly classroom uses, of copy- 
righted works occupy a preferred place in section 107’s design.’’ Goldstein makes this 
statement, relying on his observation of the textual references to teaching in § 107 and 
in § 504(c)’s protection for innocent teachers and non-profit users of copyrighted material. 
Id. at 217 n.48. 

47. H.R. Rep. No. 83 at 30. 

48. Id. at 32, 37; Harper & Row Publishers v. Nation Enterprises, 471 U.S. 539, 561, 
105 S. Ct. 2218, 2231 (1985). 

49. 17 U.S.C. § 107 (1988). 

50. See Abramson, supra note 40, at 165. Abramson suggests judicial decisions have 
shown a pecking order for the factors, giving the market effect factor the most weight 
and the purpose of the use the next importance. 
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a mixture of statutory application and judicial interpretation of the facts 
of each case.*’ Courts may consider other criteria.*? 

Kinko’s attempted to persuade the court that its copying of the 
excerpts was a “‘fair use.’’ The District Court in Kinko’s analyzed each 
of the section 107 factors and pertinent case law and rejected Kinko’s 
argument. 


1. Purpose and Character of the Use. 


The purpose and character of the allegedly infringing use is the first 
statutory factor that courts must consider. Some courts and academics 
believe it is the most important factor in a fair-use analysis and that it 
could justify an unauthorized use of a copyrighted work.** Courts must 
determine whether the copying is for nonprofit educational purposes 
or is motivated by commercial incentives. They may also consider the 
social utility of the use.** 

Copying for nonprofit educational purposes is more likely to be a 
fair use than copying for commercial gain. The Supreme Court has 
stated that ‘‘every commercial use of copyrighted material is presump- 
tively an unfair exploitation of the monopoly privilege that belongs to 
the owner of the copyright.’’*> This distinction does not resolve the 
matter; not all nonprofit educational uses are automatically fair uses, 
nor are all commercial uses automatically infringements.* 

In analyzing this factor, the Kinko’s court differentiated between 


Kinko’s use of the copyrighted material and the students’ use of the 
copyrighted material.*’ Although the use of the materials in students’ 
hands was for nonprofit educational purposes, Kinko’s use suggested 
commercial, profit-making intentions.** Despite Kinko’s arguments that 
the primary purpose of the copying was to benefit students, the factual 
findings were otherwise.*® 





51. 758 F. Supp. at 1534. Cf. Leval, supra note 36, at 1125 (labelling other factors 
such as good faith, artistic integrity, and privacy as ‘‘false factors’). 

52. Courts have also used bad faith, public interest, necessity, and productivity of 
use. Abramson, supra note 40, at 161-64. 

53. See Leval, supra note 36, at 1116. 

54. 758 F. Supp. at 1530. 

55. Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 449, 104 
S. Ct. 774, 793 (1984). The true nature of this factor may be more subtle however. 

The crux of the profit/non-profit distinction is not whether the sole motive of 

the use is monetary gain but whether the user stands to profit from exploitation 

of the copyrighted material without paying the customary price. 
Harper and Row Publishers v. Nation Enterprises, 471 U.S. at 562, 105 S. Ct. at 2231 
(1985). 

56. See Leval, supra note 36, at 1116 n.53. 

57. 758 F. Supp. at 1531. 

58. Id. 

59. Id. Kinko’s failed to persuade the court that its copying was educational. The 
court believed it was sufficient to find that Kinko’s intended to profit from its conduct. 
Even though Kinko’s does not segregate its profits or losses based on this service, the 
District Court held Kinko’s did profit from its anthologies. 
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The court’s second consideration regarding the purpose and character 
of Kinko’s use was whether the copying advanced some public or social 
purpose.® The court suggested that it might find a socially useful 
purpose for copying out-of-print or otherwise unavailable materials if 
the copying renewed the availability of a work for educational or 
scholarly purposes.®! The legislative record of the Copyright Act also 
suggests that unauthorized copying of an out-of-print work or one 
‘unavailable for purchase through normal channels’’ might be more 
easily justified but clearly pointed out that such a circumstance was 
not determinative. 

The court also suggested that ‘‘transformative’’ uses may pass fair- 
use scrutiny.® Works are ‘‘transformed’’ if a subsequent author uses 
creative efforts to incorporate the copyrighted work into a new inde- 
pendent conception.“ To fall under fair use, the requisite ‘‘creative 
effort’? may not merely consist of repackaging copyrighted materials 
into an anthology or useful packet.®* The use must be productive and 
creative. 

The court found that Kinko’s Professor Publishing service did not 
enhance or transform the original works. Kinko’s merely copied excerpts 
requested by college professors and bound them into compilations; its 
actions did not require creative effort.** The court, quoting Judge Leval, 
stated that ‘‘the use ... must employ the quoted matter in a different 
manner or for a different purpose from the original. A quotation of 


copyrighted material that merely repackages or republishes the original 
is unlikely to pass the test.’’®” 


2. The Nature of the Copyrighted Work. 


The court next considered the nature of the copyrighted work. This 
analysis includes whether the work is factual and informative or fic- 





60. Id. at 1530-32. The District Court’s analysis focused on whether the photocopying 
effectuated some ‘‘productive’’ or useful purpose when it balanced the interests of the 
parties. 

61. Id. at 1531 n.5 (quoting Weinreb, supra note 41, at 1143). Weinreb is unable to 
see why such a use would not effectuate a socially useful purpose because simply 
resuscitating a previously unavailable work should suffice as a public benefit. See infra 
notes 87-97 and accompanying text. Although such a use may be of social utility, a 
copyright owner’s sole income from an out-of-print book is derived from permission fees. 
Consequently, the market effect on the copyright owner is absolute when permission fees 
are circumvented by copiers. A court then must balance the copyright owner’s interest 
in the permission fees against society’s interest in having the work available without 
compensating the owner. 

62. H.R. Rep. No. 83 at 34. 

63. 758 F. Supp. at 1530. 

64. Eileen N. Wagner, Beware the Custom-Made Anthology: Academic Photocopying 
and Basic Books v. Kinko’s GRaAPHics, 68 Educ. L. Rep. 1, 4 n.10-11. (1991). 

65. Marcus v. Rowley, 695 F.2d 1171, 1177 (9th Cir. 1982). Cf. Weinreb, supra note 
41, at 1143-44. 

66. 758 F. Supp. at 1530-31. 

67. Id. at 1530. See also Leval, supra note 36, at 1111. 
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tional and creative, and whether the work is contemporary® (and thus 
necessary to update academic topics and textbooks). 

A basic purpose of the copyright law is to protect the expression of 
ideas and facts but not the facts and ideas themselves.*® Consequently, 
facts are given no protection, and factual works are given less protection 
than non-factual works.” Generally, factual works will have greater 
value for the public, and will be particularly useful in subsequent 
research and scholarly pieces.”: The creative expression and personal 
nature of non-factual pieces, on the other hand, merit greater protec- 
tion.”? 

Most of the works involved in this case were informational works 
based on facts rather than works of a creative nature.”* The court’s 
analysis focused on whether the copied work was composed of factual 
material or creative and fictional accounts. While the court only ana- 
lyzed this factor briefly, it weighed the nature of the copyrighted works 
in favor of Kinko’s.” 


3. Amount and Substantiality of the Copyrighted Excerpt. 


The amount-and-substantiality factor has two components: the quan- 
tity of the work used in relation to the entire work, and the quality of 
the excerpt as related to the entire copyrighted work.’”> Except as stated 
in the Classroom Guidelines, the statute fails to give percentages or 
quantities that would allow a bright-line test for fair use. Also lacking 
a bright-line test, courts judge the qualitative aspect of the excerpt 
subjectively.” A court must determine if the excerpt, although quanti- 
tatively brief, appropriates the core ideas of the copyrighted work as a 
whole. The Kinko’s court evaluated both components. 

Quantitatively, Kinko’s utilized between five and twenty-five percent 
of each work and in many instances copied entire chapters for inclusion 
in the anthologies.”” Although use of a minimum quantity of material 
under fair use is affirmatively provided for in the Classroom Guide- 
lines,”* definitive answers regarding the amount of material are elusive 





68. H.R. Rep. No. 1476 at 64. 

69. Salinger v. Random House, Inc., 811 F.2d 90, 95 (2d Cir. 1987); Miller v. Universal 
City Studios, Inc., 650 F.2d 1365, 1368 (5th Cir. 1981). 

70. New Era Publications v. Carol Publishing Group, 904 F.2d 152 (2d Cir. 1990). 

71. 758 F. Supp. at 1533. See also Abramson, supra note 40, at 156 n.193-95; Harper 
& Row Publishers v. Nation Enterprises, 471 U.S. at 563, 105 S. Ct. at 2232. 

72. 758 F. Supp. at 1532; New Era Publications, 904 F.2d 152, 157. 

73. 758 F. Supp. at 1527-29. See supra note 11. 

74. 758 F. Supp. at 1532-33. The court merely distinguished between the factual and 
creative character of the works in its one paragraph analysis of this factor. Id. 

75. See generally Leval, supra note 36, at 1122. 

76. Id. 

77. See supra note 11. 

78. See infra notes 98-121 and accompanying text. 
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because one must also consider the quality of even small excerpts.” 

Obviously, the greater the amount copied, the greater the probability 
that a court will find that the use infringes on the owner’s copyright. 
In addition to the quantities of the work copied, the court also found 
that distribution to large numbers of students decreases the copier’s 
chances of obtaining a fair-use determination.®° ‘‘In one case Kinko’s 
copied 110 pages of someone’s work and sold it to 132 students. Even 
for an out-of-print book, this amount is grossly out of line with accepted 
fair-use principles.’’* The greater the number of students that receive 
copies, the stronger the argument that the copier should obtain per- 
mission to use the copyrighted excerpts.* 

Qualitatively, one might copy a small portion of a work which 
represents the concept of the original whole and still receive an unfa- 
vorable fair-use finding.®* In this case, the professors’ use of specific 
portions of the copyrighted works led the court to infer that the excerpts 
represented the substantive core of the original works. 

Kinko’s also copied entire chapters. The court concluded that chapters 
are often meant to exist as segments separate from the whole.® ‘‘[T]hey 
are obviously meant to stand alone, that is, as a complete representation 
of the concept explored in the chapter. This indicates that these excerpts 
are not material supplemental to the assigned course material but the 
assignment.’’®* When considering chapters as discrete units themselves, 
a court likely will find that copying entire chapters involves both the 
qualitative and quantitative criteria. Further, as this court found, the 


amount and substantiality of the copied materials will weigh against 
the copier. 


4. Market Effect on the Original. 


Finally, courts must consider the effect of an unauthorized use on 
the market for the copyrighted work when determining whether the 





79. 758 F. Supp. at 1533; New Era Publications, 904 F.2d at 158; Folsom v. Marsh, 
9 F. Cas. 342, 348 (D. Mass. 1841). 

80. 758 F. Supp. at 1533-34. See generally Jay Dratler, To Copy or Not to Copy: The 
Educator’s Dilemma, 19 J. L. & Epuc. 1, 13 (1990); Wagner, supra note 64, at 9-10. 

81. 758 F. Supp. at 1533-34. 

82. As the number of students who will receive the copied excerpt increases, the 
market effect of the copying increases also. See Wagner, supra note 64, at 9. See also 
infra notes 92-97 and accompanying text. 

83. 758 F. Supp. at 1533-34. In Harper & Row, 471 U.S. 539, 565, 105 S. Ct. 2218, 
2232-33, Time Magazine contracted to excerpt 7,500 words of President Ford’s unpub- 
lished memoirs. Respondents copied 300-400 words from the manuscript, ‘‘scooping”’ 
Time’s run of the excerpts. The excerpts taken by respondents were described as ‘‘the 
most interesting and moving parts of the entire manuscript’’ and ‘‘the most powerful 
passages.’’ 471 U.S. at 565, 105 S. Ct. at 2233. The Court considered the excerpts the 
‘theart’’ of the manuscript. Id. 

84. 758 F. Supp. at 1533. See also 471 U.S. at 565, 105 S. Ct. at 2233. 

85. 758 F. Supp. at 1533-34. When large portions of a work are copied, it raises a 
presumption of qualitative significance. 

86. Id. at 1534. 
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alleged infringer made a fair use of the material. Apart from the 
protection of one’s actual works, the most important protection that the 
copyright law affords a copyright holder may be economic.®’ Conse- 
quently, the market effect has been considered the single most important 
factor in a fair-use evaluation. 

A copyright’s value is realized through the exclusive right to monitor 
the distribution of a work, both through the sale of the work and 
permission fees.*® If another person uses the copyrighted work without 
permission, courts determine whether the copies had a potential det- 
rimental market effect on the original.*° ‘‘[A] use that supplants any 
part of the normal market for a copyrighted work would ordinarily be 
considered an infringement.’’* 

Textbook publishers and authors derive most if not all of their income 
from textbook sales to students. If professors copy these materials, they 
supplant the market for these works, and the market-effect test tips in 
the copyright holders’ favor.°? Especially when the economic injury 
occurs in the copyright holder’s market, the market effect factor will 
weigh against the alleged infringer.” 

Kinko’s anthologies were detrimental to the plaintiff-copyright hold- 
ers since students otherwise would have been forced to purchase the 
copyrighted books in their entirety.** The court, however, considered 
the possibility that the limited exposure in the anthologies would 
‘“‘Tw]het the appetite of students for more information from the au- 
thors.’’®> Nonetheless, the court quickly rejected this argument stating 





87. Id. Copyright holders are entitled to permission fees and royalties for the use of 
their materials if not exempted by the fair use doctrine or statute. See Wagner, supra 
note 64, at 9. 

88. 758 F. Supp. at 1534; 471 U.S. at 566, 105 S. Ct. at 2233. But cf. Leval, supra 
note 36, at 1124, ‘‘[T]he Supreme Court has somewhat overstated [this factor’s] importance 
.... [I]t should not overshadow the requirement of justification under the first factor, 
without which there can be no fair use.”’ 

89. 758 F. Supp. at 1534. 

90. Id. See also 471 U.S. at 562, 105 S. Ct. at 2231. 

91. H.R. Rep. No. 1476 at 65. 

92. H.R. REP. No. 83 at 34-35 

[Authors and publishers] stressed that education is the textbook publisher’s 
only market, and that many authors receive their main income from licensing 
reprints in anthologies and textbooks; if an unlimited number of teachers could 
prepare and reproduce their own anthologies, the cumulative effect would be 
disastrous. 
Id. at 30-31. The ‘‘same function’’ test was discussed in Marcus v. Rowley, 965 F.2d 
1171, 1175 (9th Cir. 1983), and although not a decisive factor, uses which serve the 
‘‘same intrinsic purpose .. . [are] strong indicia of no fair use.’’ 965 F.2d at 1175. See 
also Goldstein, supra note 46, at 233-34. 

93. Abramson, supra note 40, at 160 n.232-34. 

94. 758 F. Supp. at 1534. Most of the works which were the subject of this action 
could not have been reproduced and distributed by the professors themselves because 
such action would violate the Classroom Guidelines. See infra notes 98-121 and accom- 
panying text. 

95. 758 F. Supp. at 1534. 
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that the anthologies probably would ‘‘obviate the need for the full 
texts.’’°° The anthologies had a detrimental market effect on the copy- 
righted materials.°’ 

In summary, the court weighed these four factors in a comprehensive 
analysis. Although courts balance the factors, they do not constitute an 
exclusive list, and courts may consider other pertinent factors on a 
case-by-case basis. In a different factual situation, a court may place 
greater or lesser weight on any of the factors than the Kinko’s court 
did, and other significant details may weigh in the analysis. Further 
assistance in any fair-use analysis can be found in the ‘‘Classroom 
Guidelines’’ appended to the fair-use doctrine. 


B. Classroom Guidelines 


The legislative history of the Copyright Act includes the Agreement 
on Guidelines for Classroom Copying in Not-For-Profit Educational 
Institutions.* These guidelines contain exceptions to the copyright 
owner’s exclusive rights to reproduce and distribute the materials, but 
they are not a part of the statute.” 

The Kinko’s court interpreted the guidelines as if there were a dispute 
as to whether they ‘‘represent a maximum or minimum of allowable 
copying.’ The first sentence of the guidelines,’ however, clearly 
establishes that these represent a minimum standard of educational fair 
use. Since there are no maximum limits specified, it is up to the copier 
to regulate the amount of copying. The guidelines also note that future 
developments may expand or narrow what constitutes fair use under 
the Classroom Guidelines.’” In short, the introduction to the guidelines 
gives courts discretion to consider whether fair use has been exceeded. 

Kinko’s involves parts II and III of the guidelines.’® Part II is entitled 
Multiple Copies for Classroom Use. It sets forth a three-prong test 
showing under what circumstances multiple copies may be made ‘‘by 
or for the teacher.’’'* The first prong involves brevity and spontaneity. 





96. Id. 

97. Id. 

98. H.R. Rep. No. 1476, at 68. 

99. 17 U.S.C. § 106. For text of statute see supra note 34. 

100. 758 F. Supp. at 1540. 

101. ‘‘The purpose of the following guidelines is to state the minimum and not the 
maximum standards of educational fair use under Section 107 of H.R. 2223.’’ H.R. REp. 
No. 1476, at 68. 

102. ‘‘The parties agree that the conditions determining the extent of permissible 
copying for educational purposes may change in the future; that certain types of copying 
permitted under these guidelines may not be permissible in the future; and conversely 
that in the future other types of copying not permitted under these guidelines may be 
permissible under revised guidelines.” Id. 

103. The guidelines are divided into three parts. Part I is entitled ‘‘Single Copying for 
Teachers,’’ part II is ‘‘Multiple Copies for Classroom Use,’’ and part III is ‘‘Prohibitions 
as to I and II Above.’’ H.R. Rep. No. 1476, at 68-69. 

104. Id. at 68. 
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A complete article or essay of prose may not be copied if it exceeds 
2,500 words. In addition, an excerpt of prose that exceeds the lesser 
of 1,000 words or 10% of the entire copyrighted work may not be 
copied.’ At least one commentator has said that ‘‘these guidelines 
impose unrealistic limits on educators operating in our modern infor- 
mation society.’’?°° The court did not elaborate on these limitations as 
Kinko’s clearly did not meet the requirements.” 

Spontaneity has two requirements. First, the copying must be done 
‘‘at the instance and inspiration of the individual teacher.’’' Second, 
it must be unreasonable to request permission because the decision to 
use the material and the moment it is to be used are too close in 
time.’ The court held that obtaining a list of course materials from 
professors and then copying it at the beginning of each semester were 
not spontaneous.'’® Also, since the anthologies that Kinko’s produced 
were several hundred pages long and designed for use during the entire 
semester, the use was less spontaneous.’"! The newest material used in 
the anthologies was several years old. Therefore, Kinko’s had sufficient 
time to request permission and again the use was not spontaneous.'”” 
Kinko’s seems to have partially fleshed out a rule for spontaneous 
copying: if the copying is done at the start of the semester, and includes 
materials that will be used throughout the entire semester, it will not 
be considered spontaneous. 

The second prong of the multiple-copies test is the cumulative-effect 
standard,'* which states that educators may engage in no more than 
‘‘nine instances of multiple copying for one course during one class 
term.’’ The court found that Kinko’s violated this proscription four 
times.'"5 





105. Id. 

106. Dratler, supra note 80, at 27. 

107. 758 F. Supp. at 1537. 

108. H.R. Rep. No. 1476 at 68-69. 

109. Id. 

110. 758 F. Supp. at 1537. 

111. Id. 

412. ld. 

113. Wagner, supra note 64, at 13. 

114. The cumulative effect standards are: 
i) The copying of the material is for only one course in the school in which 
the copies are made. 
ii) Not more than one short poem, article, story, essay or two excerpts may be 
copied from the same author, nor more than three from the same collective 
work or periodical volume during one class term. 
iii) There shall not be more than nine instances of such multiple copying for 
one course during one class term. 

[The limitations stated in “‘ii’’ and ‘‘iii’’ above shall not apply to current news 

periodicals and newspapers and current news sections of other periodicals. ] 
H.R. Rep. No. 1476 at 68-69. 
115. 758 F. Supp. at 1537. 
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The final prong is that every copy must include a notice of copy- 
right.1"° The court found that Kinko’s failed to include copyright notices 
on any of the copies in suit.?”” 

The Classroom Guidelines also lists specific prohibitions.'’® Since 
Kinko’s actions here were for-profit transactions, it violated the prohi- 
bition against charging a student no more than the actual cost of the 
photocopying.'’? The court did leave open some use of anthologies 
even though the guidelines specifically prohibit copying as a ‘‘substitute 
for anthologies, compilations or collective works.’’!?° Rather, the court 
said it ‘‘is not clear that Congress intended strict application of the 
prohibition without fair-use balancing.’’!*! 


C. Equitable Defenses 


Kinko’s asserted several defenses on its behalf including copyright 
misuse, estoppel and laches. The court rejected each of them. 


1. Copyright Misuse 


The defendants asserted first that the plaintiffs ‘‘broad[ened] or ex- 
tend[ed] the monopoly of their copyright in an effort to restrain com- 
petition.’’'? This defense parallels the ‘‘patent-misuse’’ defense 
recognized by the Supreme Court.’ The essence of the patent-misuse 





116. H.R. Rep. No. 1476 at 68. 

117. 758 F. Supp. at 1537. 

118. The prohibitions are: 

(A) Copying shall not be used to create or to replace or substitute for anthol- 
ogies, compilations or collective works. Such replacement or substitution 
may occur whether copies of various works or excerpts therefrom are 
accumulated or reproduced and used separately. 

(B) There shall be no copying of or from works intended to be ‘consumable’ 
in the course of study or of teaching. These include workbooks, exercises, 
standardized tests and test booklets and answer sheets and like consumable 
material. 

Copying shall not: 
(a) substitute for the purchase of books, publishers’ reprints or periodicals; 
(b) be directed by higher authority; 
(c) be repeated with respect to the same item by the same teacher from 
term to term. 
(d) No charge shall be made to the student beyond the actual cost of the 
photocopying. 

H.R. Rep. No. 1476 at 69-70. 

119. 758 F. Supp. at 1536. 

120. H.R. Rep. No. 1476 at 69. 

121. 758 F. Supp. at 1537. 

122. Id. at 1538. 

123. Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488, 62 S. Ct. 402 (1942). In 
that case, Morton Salt licensed its patented salt-making machines with the provision that 
the licensee used Morton Salt’s unpatented salt tablets used in the process. 314 U.S. at 
491, 62 S. Ct. at 404. The court found such a tying arrangement an illegal extension of 
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defense is that the plaintiff overstepped the boundaries of its legally 
recognized ‘‘monopoly’’ by conduct, such as tying clauses, which 
render the activity invalid.‘ 

Since the Supreme Court has yet to recognize the copyright-misuse 
defense,’2> lower courts have been somewhat hesitant to do so. The 
earliest case to recognize the copyright-misuse defense was M. Witmark 
& Sons v. Jensen,’”° in which the District Court found both a violation 
of the Sherman Act??? and a copyright misuse. More recently, in 
Lasercomb America, Inc. v. Reynolds,'?* the Fourth Circuit explicitly 
recognized the copyright-misuse defense and barred relief to the copy- 
right holder in an infringement action.’?? Four other circuits have 





the patent monopoly, i.e., patent misuse, and therefore denied relief. 314 U.S. at 493- 
94, 62 S. Ct. at 405-06. As applied, the patent misuse defense is deeply rooted in, and 
usually related to, anti-trust actions. See generally, Note, Clarifying the Copyright Misuse 
Defense: The Role of Antitrust Standards and First Amendment Values, 104 Harv. L. 
REv. 1289 (1991). 

124. United States v. Paramount Pictures, Inc., 334 U.S. 131, 68 S. Ct. 915 (1948); 
United States v. Loew’s, Inc., 371 U.S. 38, 83 S. Ct. 97 (1962). 

125. The Supreme Court recently had an opportunity to recognize the defense in Feist 
Publications, Inc. v. Rural Telephone Service Co., 111 S. Ct. 1282 (1991), yet failed to 
do so. The Court granted certiorari to determine whether a telephone book publisher 
could obtain a copyright in compilations used in the white pages. 111 S. Ct. 40 (1990). 
Since the Court ruled that white page compilations do not warrant copyright protection, 
it did not consider the petitioner’s defense of copyright misuse. 

126. 80 F. Supp. 843 (D. Minn. 1948), appeal dismissed sub nom. M. Witmark & Sons 
v. Berger Amusement Co., 177 F.2d 515 (8th Cir. 1949). Witmark involved a suit by 
members of the American Society of Composers, Authors and Publishers (ASCAP) to 
enjoin a motion picture theater from showing films without obtaining licenses from the 
plaintiff to enable the theater to play musical compositions on the sound track associated 
with motion pictures. 80 F. Supp. at 844. The court found that ASCAP controlled 
copyrights to approximately 80% of the music used in the motion picture industry, and 
through that combination of copyrights exercised a monopoly control over music used 
in motion picture soundtracks. Id. at 846-47. The court ruled that ASCAP’s policy of 
splitting recording rights from performing rights, and then demanding licenses by theater 
owners, illegally extended the copyright power of individual copyright owners. As the 
court stated, ‘‘[i]nstead, therefore, of having a single monopoly of a particular piece of 
copyrighted music and the benefits which that might afford, every copyright owner of 
music in ASCAP obtains the added economic power and benefit which the combined 
ASCAP control gives to them and their associates.’’ Id. at 848. Because the plaintiff's 
suit would ‘‘extend their copyrights in a monopolistic control beyond their proper scope,”’ 
the court denied injunctive relief. Id. at 848. 

127. 26 Stat. 209 (1890). 

128. 911 F.2d 970 (4th Cir. 1990). 

129. Lasercomb involved a computer copyright holder that licensed software to a 
competing manufacturer of steel rule dies used in the production of cardboard products. 
The contracts included terms whereby the licensee agreed not to ‘‘write, develop, produce, 
or sell computer assisted die making software’’ or to ‘‘assist others in the writing, 
developing, producing or selling computer assisted die making software, directly or 
indirectly without Lasercomb’s prior written consent.’’ 911 F.2d at 972. The court ruled 
those terms illegal extensions of Lasercomb’s copyrights, upheld the appellants copyright 
misuse defense and held that ‘‘Lasercomb should have been barred by the defense of 
copyright misuse from suing for infringement of its copyright ....’’ Id. at 1030. 
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recognized yet denied the defense on the merits, while two circuits, in 
dicta, have been receptive to the defense. 1° 

In Kinko’s, the court accepted the concept of a copyright-misuse 
defense after considering treatment of the defense by other federal 
courts.'*! The court stated that ‘‘the facts of this case do not support a 
legal finding of copyright abuse.’’'*? Instead, the court found the plain- 
tiffs’ conduct a reasonable ‘‘effort to stop Kinko’s from infringing their 





130. 104 Harv. L. REv. at 1293-94. The five cases where the defense has been accepted 
are: Lasercomb Am., Inc. v. Reynolds, 922 F.2d 970, 977 (4th Cir. 1990); United Tel. 
Co. v. Johnson Publishing Co., 855 F.2d 604, 610-12 (8th Cir. 1988); Supermarket of 
Homes, Inc. v. San Fernando Valley Bd. of Realtors, 786 F.2d 1400, 1408 (9th Cir. 1986); 
F.E.L. Publications, Ltd v. Catholic Bishop, 214 U.S.P.Q (BNA) 409, 413 (7th Cir.), cert. 
denied, 459 U.S. 859, 103 S. Ct. 131 (1982); Edward B. Marks Music Corp. v. Colorado 
Magnetics, Inc., 497 F.2d 285, 290 (10th Cir. 1974), cert. denied 419 U.S. 1120, 95 S. 
Ct. 801 (1975). The two cases receptive of the defense are: Mitchell Bros. Film Group v. 
Cinema Adult Theater, 604 F.2d 852, 865 n.27 (5th Cir. 1979), cert denied sub nom. 
Bora v. Mitchell Bros. Film Group, 445 U.S. 917, 100 S. Ct. 1277 (1980); Broadcast 
Music, Inc. v. Moor-Law, Inc., 527 F. Supp. 758, 772 (D. Del. 1981), aff'd without 
opinion, 691 F.2d 490 (3d Cir. 1982). 

131. 758 F. Supp. at 1538. Dicta suggests that the court wavered in accepting this 
defense. The court weighed both favorable and unfavorable rulings addressing the 
copyright misuse defense. The majority of the authorities cited recognized the validity 
of the claim yet refused to adopt it. United Telephone Co. v. Johnson Publishing Co., 
855 F.2d 604 (9th Cir. 1990) (misuse of copyright in violation of the antitrust laws may 
be asserted as a defense in copyright infringement cases); Supermarket Homes v. San 
Fernando Valley Board of Regents, 786 F.2d 1400 (9th Cir. 1989) (defense recognized 
but not upheld on the facts); Broadcast Music, Inc. v. CBS, [1983-2] Trade Cas. (CCH) 
P65,551, 1983 WL 1136 (S.D.N.Y. 1983) (copyright misuse defense is unlikely to succeed 
on the merits); CBS v. American Society of Composers, 400 F. Supp. 737 (S.D.N.Y. 1975) 
(failure to prove defendants misused their copyrights). 

The Kinko’s court stated that ‘‘[i]t has proven difficult to convince courts of the misuse 
defense.’’ 758 F. Supp. 1522, 1538 (1991). Referring to the CBS district court opinion, 
the Kinko’s court stated that ‘‘CBS failed to prove copyright misuse . . . .’’ Id. However, 
the Kinko’s court inexplicably ignored treatment of the copyright misuse defense by its 
own circuit court in the appeal of CBS, renamed on appeal Broadcast Music, Inc., v. 
CBS, 652 F.2d 130 (2nd Cir. 1977). Although the court of appeals did not explicitly 
accept the defense, it implicitly upheld CBS’ assertion of copyright misuse. In reversing 
the District Court, the Court of Appeals ruled that ASCAP’s blanket licensing policy 
‘‘constitutes a violation of § 1 of the Sherman Act.’’ Id. at 140. In footnote 29, the court 
later stated: ‘‘[w]e dispose of CBS’ claim of copyright misuse in the same manner and 
for essentially the same reasons as the § 1 claim.’’ Id. at 141 n.29. That statement can 
be considered an implicit recognition of the claim. The Supreme Court thought it was a 
recognition of the copyright misuse defense. In reversing the Circuit Courts’ finding of 
a Sherman Act violation, because the court used the wrong standard to evaluate price 
fixing, the Supreme Court stated that ‘‘the Court of Appeals held that the challenged 
conduct constituted misuse of copyrights solely on the basis of its finding of unlawful 
price fixing.’’ 441 U.S. 1, 24, 99 S. Ct. 1551, 65 (1979). Additionally, in Lasercomb, 911 
F.2d 970, decided contemporaneously with Kinko’s, the Fourth Circuit expressly recog- 
nized the copyright misuse defense, basing its decision in part on the Second Circuit’s 
recognition of the copyright misuse defense in Broadcast Music Inc. v. CBS, 911 F.2d 
970, 978. 

132. 758 F. Supp. at 1538. 
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copyrights.’’'? In the future, alleged copyright infringers who attempt 
to comply with licensing requirements but who experience difficulties 
in securing licenses or encounter possible antitrust violations may find 
support in this developing area of copyright law. 

Kinko’s second defense was that the ‘‘plaintiffs arbitrarily and capri- 
ciously refused to grant permission to Kinko’s while granting it to 
others.’’'** Defendants traditionally assert this defense within an anti- 
trust framework, claiming that copyright holders have denied licenses 
with the intent to restrict competition.'** For the defense to have merit, 
however, the defendant must apply for and fail to receive permission 
to use copyrighted material.*** While Kinko’s asserted the defense, it 
failed to prove that it applied for even a single license, thereby forcing 
the court to bar the defense.'*” Nevertheless, one may validly assert the 
defense if copyright holders refuse to grant permission to duplicate 
their materials. 

Kinko’s third misuse defense asserted that the plaintiffs had misused 
their copyright by understaffing their permissions departments in order 
to delay processing and in some cases failed to process them at all.*%* 
The court refused to accept this defense on two grounds. First, it 
accepted the plaintiffs’ assertion that as profit-motivated organizations, 
no valid reason existed for them to deny licensing for the material in 
suit.*%° Second, the court refused to find that the plaintiffs misused 


their copyrights simply because a permissions department was slow or 
backlogged.'*° 





133. Id. at 1539. 

134. Id. 

135. See United States v. Paramount Pictures, 334 U.S. 131, 68 S. Ct. 915 (1948) 
(refusal to license one or more copyrights unless another copyright is accepted is illegal 
under the Sherman Anti-Trust Act). 

136. CBS, 400 F. Supp. 737 (S.D.N.Y. 1975). Cited by the District Court in Kinko’s, 
CBS alleged but failed to present evidence that ASCAP and BMI had actually refused or 
threatened to refuse to license. Id. at 752. 

137. 758 F. Supp. at 1539. 

138. Id. 

139. Id. 

140. Id. Kinko’s presented evidence at trial attempting to prove that plaintiffs’ license- 
processing departments were unreasonably slow. Depositions indicated the following 
processing times: McGraw-Hill averaged three to four weeks, two to three months if 
backlogged; Morrow one month turnaround with some requests still unresolved after 
eight months; Penguin averaged one to two months; Wiley averaged two to four weeks 
or five to six weeks if backlogged. Id. at n.15. 

This issue was similarly addressed in CBS, 400 F. Supp. 737. The network claimed 
that ASCAP and BMI had ‘‘not established facilities or procedures for processing requests 
... for direct licenses. .. .”’ 400 F. Supp. at 757. The court stated that it ‘‘disagree[d] 
with CBS that the defendants mere failure to have created machinery amounts .. . to an 
illegal refusal to deal.’’ Id. It also stated that ‘‘nothing in the anti-trust laws require[] 
defendants to maintain well-oiled machinery”’ to facilitate licensing. Id. 

Going beyond the mere ‘‘machinery’’ to process copyright licensing requests, the 
Supreme Court recently decided the extent to which a copyright holder may refuse to 
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Finally, Kinko’s asserted that the plaintiffs imposed an exorbitant 
cost for permission.'*1 While a court could consider that such prohib- 
itive pricing violates antitrust law, Kinko’s again failed to prove that 
pricing negatively affected its ability to secure licenses.‘** 

Educators may assert the copyright misuse defense when a copyright 
holder links the grant of permission with extraneous or unreasonable 
demands. Although this defense is still evolving and not yet recognized 
by the Supreme Court, lower federal courts increasingly recognize it.1*° 
One is unlikely to encounter conduct by plaintiffs that is so egregious 
that the defense will succeed. One is more likely to experience delays, 
cost-prohibitive fees and a bureaucratic permission process that unduly 
burdens the use of photocopied material in the classroom. As the 
publishers exercise their growing copyright muscle, copiers may seek 
refuge in this growing equitable defense. 


2. Estoppel and Limitations of Actions 


The equitable defenses of estoppel and laches and the statute of 
limitations are also available to alleged infringers. Of these the statute 
of limitations is the least complicated. Although not used in Kinko’s, 
the copyright statute of limitations runs for three years after the claim 
accrues. '*4 

Since the plaintiffs’ action in Kinko’s fell within the statute of 
limitations, Kinko’s sought to use estoppel as a defense. The court 


referred to a Ninth Circuit decision’* that stated the elements of an 
estoppel defense: (1) the plaintiff must have knowledge of the defen- 
dant’s conduct; (2) the defendant must act because the plaintiff failed 
to assert his or her rights; (3) the defendant must not know the plaintiff’s 
true intent; and (4) the defendant must detrimentally rely on the 





grant a license. In Stewart v. Amend, 110 S. Ct. 1750, 1764 (1990), the Court stated that 
‘“‘although the dissemination of creative works is a goal of the Copyright Act, the 
Copyright Act creates a balance between the artist’s right to control the work ... and 
the public’s need for access to creative works. ... [NJothing in the copyright statutes 
would prevent an author from hoarding all of his works during the term of copyright. 
In fact, this Court has held that a copyright owner has the capacity arbitrarily to refuse 
to license... .’’ 110 S. Ct. at 1764. Considering the Court’s support for a copyright 
owner’s right to refuse licensing, scorned licensees may be forced to seek comfort only 
in the anti-trust arena when seeking to challenge a refusal to license. 

141. 758 F. Supp. at 1539. The court reviewed fees Kinko’s paid for several licenses, 
including: 50 cents to $5.00 per copy cost to the student; $120.00 for forty copies of an 
excerpt of 214 pages; $80.00 for 20 copies of an entire book. Id. at n.16. In balancing 
the permission costs with the quantity of copying permitted, the court determined that 
‘“‘while there is no set formula evidenced ... there is also no evidence of exorbitant 
pricing nor discriminatory scheme.”’ Id. 

142. Id. 

143. See supra notes 126-30 and accompanying text. 

144. 17 U.S.C. § 507(b) (1988). 

145. Hampton v. Paramount Pictures Corp., 279 F.2d 100 (9th Cir.), cert. denied, 364 
U.S. 882, 81 S. Ct. 170 (1960). 
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plaintiff’s failure to assert the rights.** Federal courts have recently 
affirmed these requirements.'*”? In this case Kinko’s asserted that it 
relied on the publishers’ failure to enforce their copyrights. 

One plaintiff-witness admitted having ‘‘continuous knowledge of 
Kinko’s anthologizing since 1984.’’*® Kinko’s argued that this knowl- 
edge, coupled with its own continuing expansion of the anthology 
services ‘‘without protest by plaintiffs,’’ resulted in its detrimental 
reliance.‘*° Without going into detail the court determined that Kinko’s 
reliance was not detrimental and therefore did not estop the plaintiffs.*™ 
This abrupt determination by the court provides no helpful parameters 
with regard to detrimental reliance. 

The plaintiffs countered that they had no knowledge of the extent of 
the anthologizing until the discovery process.‘*? The court found that 
Kinko’s offered no proof to the contrary.** The court, again without 
explanation, also determined that Kinko’s did not show that the plain- 
tiffs intended their lack of protest to be interpreted as a license, or that 
the plaintiffs’ actions gave Kinko’s any ‘‘right to believe it had such a 
license.’’'®4 


D. Agency Exception to Liability in the Copyright Act 


In an effort to shield itself from liability, Kinko’s claimed that it 
acted as an agent of the professors and thus was exempt from liability 
under section 504(c)(2) of the Copyright Act.'** In essence, Kinko’s 
tried to pass liability for its actions to the universities it served. Because 
the Copyright Act does not define ‘‘agent,’’ the court applied New York 
agency law to determine whether Kinko’s qualified as an agent.** New 
York requires three elements to establish an agency relationship. ‘‘First, 
there must be a manifestation by the principal that the agent shall act 





146. 758 F. Supp. at 1539. 

147. See, e.g., Encyclopaedia Britannica Ed. Corp. v. Crooks, 542 F. Supp. 1156, 1183 
(1982). 

148. 758 F. Supp. at 1540. The court stated that ‘‘[t]he plaintiff's acquiescence in the 
defendant’s infringing acts may, if continued for a sufficient period of time and if 
manifested by overt acts, result in an abandonment of copyright.’’ Id. 

149. 758 F. Supp. at 1540. 

150. Id. 

#51. Id. 

152. Id. 

153. Id. 

154. Id. 

155. 758 F. Supp. at 1545. 17 U.S.C. § 504 (c)(2) provides: 

The court shall remit statutory damages in any case where an infringer believed 
and had reasonable grounds for believing that his or her use of the copyrighted 
work was fair use under § 107, if the infringer was: (i) an employee or agent 
of a nonprofit educational institution, library, or archives acting within the 
scope of his or her employment .. . 
Id. 
156. 758 F. Supp. at 1546. 
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for him. Second, the agent must accept the undertaking. Lastly, there 
must be an understanding between the parties that the principal is to 
be in control of the undertaking.’’15’ 

The court denied Kinko’s agency claim because Kinko’s failed to 
prove an agency relationship with the universities involved. Kinko’s 
presented no evidence that professors or any other university officials 
exerted a ‘‘sufficient level of control over the relationship’’ or over 
Kinko’s copying activity to support an agency relationship.’ 

Liability for copyright infringement may be founded both on agency 
principles and on traditional tort concepts of vicarious liability.1** Along 
with a finding of ‘‘control’’ and ‘‘interest’’ in the infringement,’® courts 
may find liability applying less stringent criteria, such as conduct that 
‘‘induces’”’ or ‘‘causes’’ the infringing activity.’*' Courts have extended 
liability even to unknowing infringers.'* 





157. Id., citing S.E.C. v. American Bd. of Trade, Inc., 654 F. Supp. 361, 366 (S.D.N.Y. 
1987), aff'd in part, dismissed in part 830 F.2d 431 (2d Cir. 1987), citing RESTATEMENT 
(SECOND) OF AGENCY § 1 cmt. b (1977). In helping to define agency, the court determined 
that: 

New York common law principles provide that agency is a fiduciary relationship 
‘‘which results from a manifestation of consent by one person to another that 
the other shall act on his behalf and subject to his control, and the consent by 
the other to act. [T]here can be no agency relationship where the alleged 
principal has no right of control over the alleged agent.’’ However, every detail 
need not be determined by the alleged principal. An agency may exist where 
the principal retains the right ‘‘to make management and policy decisions 
affecting the agent.’’ 
758 F. Supp. at 1546 (alteration in original) (citations omitted). 

158. 758 F. Supp. at 1546. 

159. See generally PAUL GOLDSTEIN, COPYRIGHTS § 6.3 (1989); ALAN LATMANET ET AL., 
COPYRIGHT FOR THE EIGHTIES 513-15 (2d ed. 1985). See also Shapiro, Bernstein & Co. v. 
H.L. Green Co., 316 F.2d 304 (2d Cir. 1963) (‘‘[w]hen the right and ability to supervise 
coalesce with an obvious and direct financial interest in the exploitation of copyrighted 
material—even in the absence of actual knowledge that the copyright monopoly is being 
impaired—the purposes of copyright law may be best effectuated by the imposition of 
liability upon the beneficiary of that exploitation’’); Columbia Pictures Indus., Inc. v. 
Redd Horne, Inc., 749 F.2d 154 (3d Cir. 1984) (one who, with knowledge of infringing 
activity, induces, causes or materially contributes to infringing activity of another, may 
be held liable as contributory infringer); So. Miss. Planning & Dev. Dist., Inc. v. Robertson, 
660 F. Supp. 1057 (S.D. Miss. 1986) (person who promotes or induces infringing acts of 
another is jointly and severai'y liable as vicarious copyright infringer even without 
knowledge of infringement). 

160. RCA/Ariola Intern., Inc. v. Thomas & Grayston Co., 845 F.2d 773 (8th Cir. 1988) 
(prerequisites for vicarious liability for copyright infringement are the right and ability 
to supervise the infringing activity, and obvious and direct financial interest in exploi- 
tation of copyrighted materials); Sygma Photo News, Inc. v. High Soc’y Magazine, Inc., 
778 F.2d 89 (2d Cir. 1985) (all persons and corporations who participate in, exercise 
control over, or benefit from infringement are jointly and severally liable as copyright 
infringers). 

161. Columbia Pictures, 749 F.2d 154, (one who, with knowledge of infringing activity, 
induces, causes or materially contributes to infringing activity or another, may be held 
liable as contributory infringer); Universal City Studios, Inc. v. Nintendo Co., Ltd., 615 
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Depending upon the criteria used by a court to find an agency 
relationship, knowing or unknowing principals may be liable under a 
more lenient agency definition than that applied by the Kinko’s court. 
Although the court found that Kinko’s was not an agent, colleges must 
be aware that courts may apply the lenient agency definition in future 
copyright-enforcement suits. More importantly, that possibility, coupled 
with the increasing likelihood that publishers will flex their newfound 
copyright muscle, threatens two of the primary refuges for educators 
who may infringe on copyrights. The ‘‘Innocent Infringer’’ exception’™ 
and the ‘‘Remitting of Statutory Damages’’ provisions’ in the Copy- 
right Act stand as bulwarks for educators who infringe on copyrighted 





F. Supp. 838 (S.D.N.Y. 1985), aff'd 797 F.2d 70 (2d Cir. 1986), cert. denied 479 U.S. 
907, 107 S. Ct. 578 (1986) (to establish vicarious copyright infringement, one must show 
that a party induces, causes, or materially contributes to the infringing conduct of another 
and knows of the infringing activity; liability is joint and several); Blendingwell Music, 
Inc. v. Moor-Law, Inc., 612 F. Supp 474 (D. Del. 1985) (one who knows of infringing 
activity and induces, causes or materially contributes to infringing conduct of another 
may be liable as a contributory infringer). 

162. Cable/Home Communication Corp. v. Network Prods., Inc., 902 F.2d 829 (11th 
Cir. 1990) (in order to demonstrate contributory copyright infringement, actual knowledge 
that copied material was copyrighted is not required; all that must be shown is that 
infringer had reason to know of copy); Boz Scaggs Music v. KND Corp., 491 F. Supp. 
908 (D. Conn. 1980) (imposition of vicarious liability on a controlling individual, even 
in absence of any knowledge of infringement, is premised on belief that he is in a 
position to police conduct of ‘‘primary’’ infringer). 

163. 17 U.S.C. § 504(c)(2) (1988) releases an innocent infringer, defined as one ‘‘not 
aware and had no reason to know it was infringing,’’ from liability. In what may be the 
foundation for publishers asserting copyright-infringement claims against educators, a 
publishing association issued a 3/4 page advertisement, entitled ‘‘Will the Recent Court 
Decision on Photocopying Make Your Life More Difficult?,’’ in a major education trade 
publication. The advertisement acknowledged the case’s impact, indicated the willingness 
of publishers to work with educators to explain the process for requesting permissions, 
and recapped and discussed the state of copyright law in the post-Kinko’s environment. 
CHRON. OF HIGHER Epuc., June 12, 1991 at A17. By placing the ‘‘public service announce- 
ment,’’ the publishers’ ulterior motive may be to give constructive notice of existing 
copyright law to educators, thereby stripping them of any possible ‘‘innocent infringer’’ 
defense. 

164. 17 U.S.C. § 504(c)(2), which states that ‘‘[I]f [the] infringer was (1) an employee 
or agent of a non-profit education institution . . .,’’ then damages would be remitted to 
actual damages only. One commentator of the Kinko’s decision has called for eliminating 
this provision, stating that colleges and universities are now ‘‘Fortune-500 style’’ insti- 
tutions and no longer require protection from ‘‘vulnerable pygmy’’ publishers. Wagner, 
supra note 64, at 18-19. That commentator would instead have universities liable for, 
while releasing individual educators from, liability for copyright infringements. Id. While 
this author could consider ASCAP and BMI many things, a ‘‘vulnerable pygmy’’ would 
not be one of them. More importantly, the competing social values at stake do not require 
reducing educators’ already thin margin of protection from copyright suits while attempt- 
ing to educate our nation’s future leaders. Considering the state of our modern educational 
system, the rapid pace of change in the world, and education’s impact on this nation’s 
very economic competitiveness, educators should be accorded greater freedom to make 
a “‘fair use’ of copyrighted material in furthering the educational process. See generally 
Dratler, supra note 80, at 5-14. 
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works. Kinko’s asserted both defenses but the court denied them.'® 
While the facts in Kinko’s may merit such an outcome, the impact of 
that decision warrants heightened concern by the educational commu- 
nity. 

The real possibility that educators will be the next group to be found 
vicariously liable for copyright infringements through controlling, di- 
recting, inducing or benefiting from infringing conduct raises concern 
about the extent of university involvement in potentially infringing 
conduct. The possibility that liability imposed on an infringer and, 
through joint and several liability,‘ on its principal, controller or 
inducer—from a commercial or university duplicating service, library 
or employee of a college or university, for example—could have a 
devastating impact on the scope and conduct of academic affairs as 
well as on increasingly limited budgets. It is imperative that university 
officials, including professors, not establish relationships susceptible to 
being characterized as ‘‘infringing’’ lest they suffer the risk of debili- 
tating liability judgments both against them and, through the doctrine 
of vicarious liability, against the university. 


III. CONCLUSION AND RECOMMENDATIONS 


The practical impact of Basic Books, Inc. v. Kinko’s Graphics Corp. 
is greater than its precedential value: it has raised an awareness of 


potential liability for unauthorized use of photocopied materials in the 
educational process; it has already made a profound impact on edu- 
cators, students and the photocopying industry;’* it has led commercial 





165. 758 F. Supp. at 1544-47. 

166. Sygma Photo News, Inc. v. High Soc. Magazine, Inc., 778 F.2d 89 (2d Cir. 1985) 
(all persons and corporations who participate in, exercise control over, or benefit from 
infringement are jointly and severally liable as copyright infringers); Little Mole Music 
v. Spike Inv., Inc., 720 F. Supp. 751 (W.D. Mo. 1989) (copyright infringement can result 
in joint and several liability for all those directly or vicariously involved); So. Miss. 
Planning & Dev. Dist., Inc. v. Robertson, 660 F. Supp. 1057 (S.D. Miss. 1986) (person 
who promotes or induces infringing acts of another is jointly and severally liable as a 
vicarious copyright infringer even without knowledge of infringement). 

167. Debra E. Blum, Use of Photocopied Anthologies for Courses Snarled by Delays 
and Costs of Copyright-Permission Process, THE CHRON. OF HIGHER EpDuc., Sept. 11, 1991, 
at A19. The column states: 

Skittishness over a six-month-old court ruling on copyright infringement has 
delayed production of college course anthologies, increased their costs, and left 
publishers and professors scrambling to deal with an overwhelming number of 
copyright permissions. 

[S]ome professors who have relied on photocopied anthologies to provide 
students with a convenient package of reading materials were using more 
textbook readings instead and putting material on reserve at campus libraries. 
Other professors . . . were ignoring the call to seek approval to use copyrighted 
material in their anthologies. 

[A]n assistant professor . . . spent four months trying to obtain the permissions 
to copy 26 articles for a course pack. ... He ‘‘had to change the composition 
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copiers to drop their anthology services and has severely burdened the 
permission process; and it has delayed production of college-course 
anthologies and increased their cost: Rather than creating anthologies, 
professors are putting more material on reserve and relying more on 
textbooks, consequently decreasing students’ access to materials.’® In 
short, Kinko’s is redefining the boundaries of acceptable use of pho- 
tocopying in the classroom environment. 

The publishing community will likely use Kinko’s to define those 
boundaries in a manner that limits the efficiency of the educational 
process. Therefore, university counsel and educators must be aware of 
the consequences of this decision and modify their conduct to conform 
to copyright law. 

Non-commercial copiers will not be liable if they strictly observe the 
Classroom Guidelines. According to Kinko’s, the critical element of the 
guidelines is that ‘‘[n]o charge shall be made to the student beyond 
the actual cost of the photocopying.’’*** Academic institutions and 
professors should be aware that this may be the most important part of 
the guidelines as they pertain to classroom use. 

Copying that exceeds the guidelines must undergo the previously 
discussed four-factor, fair-use test. The fact that courts weigh each 
factor on a case-by-case basis and that determinations are fact-specific 
is of vital importance. Therefore, university counsel should be cautious 
when giving opinions regarding the fair use of copyrighted material. 

Universities must also be cautious of hybrid copying facilities, such 
as university print shops, that the institutions operate, yet which 
resemble commercial copying establishments. Some courts may ignore 
the nonprofit educational character of the college copy shop in a fair- 
use analysis, especially if the college establishes the shop as a profit- 
making entity. 





of [his] course, because [he couldn’t] get the copyright approval for some 
readings. ...”’ 
The ruling did not do much to clarify what many observers say are vague laws 
governing fair use. It did, however, prompt many professors and photocopy 
shops—newly aware of their possible legal liability—to seek permission to 
reproduce every piece of work in course anthologies. 
Anthologies that once could be produced in as little time as it took to run off 
pages on a copying machine now can take more than two months to prepare 
. .. [and] can cost students as much as $5 more than before... . 
Some photocopy shops, unwilling to commit time or money to gaining per- 
missions, have dropped their course-anthology service. [S]ome professors have 
canceled orders for course packages or looked for ways to skirt the shop’s new 
restrictions. .. . 
Permission seekers complain repeatedly about not being able to contact pub- 
lishers’ copyright offices. . . . Many report that they often have problems track- 
ing down the owner of a copyright. . . . 
Id. at A19-20. 
168. Id. 
169. H.R. Rep. No. 1476. 94th Cong., 2d Sess. 70 (1976). 
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Educational institutions should be more concerned with the potential 
for vicarious liability. Whether intended or not, an agency relationship 
can result in serious financial penalties for universities. Institutions and 
their members must ensure that their conduct remains outside the scope 
of an agency relationship upon which liability can be premised. 

Users of copyrighted material should be sure to secure permission if 
they feel that their copies have sufficient quantity and substance to fall 
outside the fair-use exception. They should allow adequate time to 
contend with a sometimes cumbersome and lethargic permission proc- 
ess. The author of the copyrighted work is probably not the best source 
for permission since the publisher usually controls the copyrights.‘ 
One should provide as much information as possible in the request so 
as to limit the delays that would follow should the copyright holder 
require additional information.’”? 

The following points are practical recommendations that colleges 
should consider in the wake of the Kinko’s case: 


1. The fact that the copied material will be used in nonprofit or 
educational institutions does not, in itself, give an absolute license 
to copy.’”? 


2. Copying should not simply substitute for purchase of original 
materials.’”* If this were true, a publisher could easily assert that 
its denial of permission was not a misuse of copyright. 


3. Copying should not be at the direction of supervisors; it should 
be done only at the ‘‘inspiration’’ of the individual teacher or 
professor.’”* The Classroom Guidelines require this.‘ This rule 
avoids putting the university or educators in a relationship with 
a copier in which the level of direction and control could lead to 


an agency relationship. If an agency relationship occurs, the chances 
of liability increase. 


4. Students should be charged only for the actual cost of the 
reproduced material sold to them.’”° Such a policy is essential if 





170. See Blum, supra note 167, at A19. 
171. Sheldon Elliot Steinbach, Photocopying Copyrighted Course Materials: Doesn’t 
Anyone Remember The NYU Case?, 50 Educ. L. Rep. 317 (1989). Steinbach suggests the 
following information be provided: 
Name, Faculty Position or Title, Name of Not-for-Profit Educational Institution, 
Name/Number of Course, Academic Term, Publisher, Date of Publication, Page 
Numbers to be Copied, Number of Copies to be Made, Date, Signed. 

Id. 

172. Michael Clay Smith, Classroom Use of Copyrighted Materials, 43 Educ. L. Rep. 
4 (1988). 

173. Id. 

174. Id. 

175. H.R. Rep. No. 1476 at 68. The Classroom Guidelines say that ‘‘[a] single copy 
may be made ... by or for a teacher at his or her individual request. . . .’’ 

176. See Smith, supra note 172. 
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the copying is to satisfy the demands of the Classroom Guidelines. 
In addition, academic institutions may lose their nonprofit edu- 
cational status for purposes of a fair-use analysis. 


5. The less copied the better.” This relates to the Classroom 
Guidelines minimums. Since the demands of the Classroom Guide- 
lines are onerous, a more realistic concern for the copier is quantity 
under a fair-use analysis. 


6. Include a notice of copyright on every copy distributed.‘ _ If 
the owner of the copyright is the publisher then the notice should 
also include the publisher’s name.’ 


7. Consumables such as workbooks must not be copied.’ 


8. Copying should not be done solely to create anthologies.’ 
However, the Kinko’s court expressly stated that allowed fair-use 
analysis some anthologizing.’* It made the point that if Congress 
had meant strictly to forbid anthologizing ‘‘it would have expressly 
done so.’’?® 


9. Colleges should institute an affirmative program to educate 
personnel about copyright law. Unlike that of Kinko’s,** the 
program must be substantive and not intended merely to circum- 
vent the law. 


David J. Bianchi* 
Grant H. Brenna** 
James P. Shannon*** 





177. Id. 
178. Id. 
179. See Wagner, supra note 64, at 12. 
180. See Smith, supra note 172. 
181. Id. 
182. 758 F. Supp. at 1543. 
183. Id. 
184. 758 F. Supp. at 1544-45. The Kinko’s court noted that: 
Kinko’s instructions to its workers possessed little of the nuance of the copyright 
law. They provided no hypothetical situations nor any factual summary of the 
state of the law presently .... This can hardly be considered a ‘‘good faith’’ 
effort on Kinko’s part to educate their employees. To the contrary, it appears 
more to be a way to ‘‘cover’’ themselves while Kinko’s remained willfully blind 
to the consequences of their activity. 
Id. at 1545. 
* B.A., University of Notre Dame, 1990; J.D. Candidate, Notre Dame Law School, 
1993. 
** B.S., University of North Texas, 1983; J.D. Candidate, Notre Dame Law School, 
1993. 
*** B.S., Suffolk University, 1985; J.D. Candidate, Notre Dame Law School, 1993. 
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Ethics and Higher Education. Edited by William W. May. New York: 
ACE/Macmillan, 1990. $27.95 (cl) 


Throughout America there is a sense that ‘‘higher education’’ is 
reaching a crossroads. The popularity of books such as Allan Bloom’s 
The Closing of the American Mind and Dinesh D’Souza’s Illiberal 
Education, as well as the reactions to those books, reflects this percep- 
tion. It is further reflected in polemical arguments about ‘‘political 
correctness’’ (‘‘PC’’) movements on college campuses. Numerous arti- 
cles have reported various abuses in higher education: violations in 
athletic programs, actual or perceived misuse of government funds at 
research universities, collusion in admissions and financial aid deci- 
sions, falsified and/or ‘‘cooked’’ data in scientific research, to name a 
few. 

Such episodes and books, particularly as they have been reported in 
the media, tell us something about common perceptions of higher 
education. Further, they suggest a need for some reforms to correct the 
abuses, to increase the diversity, and to counteract the ideological 
slants of universities—although what needs counteracting depends, of 
course, on whether you think that ‘“‘leftist’’ ideologies or ‘‘rightist’’ 
ideologies have infiltrated higher education. 

The crises in higher education cannot be confined to isolated in- 
stances of abuse, or even of ideological slants. Beyond all of the media 
attention generated by the Blooms and D’Souzas, as well as the ‘‘PCers,’’ 
institutions of higher education need to turn their attention to crucial 
intellectual issues. For example, colleges and universities must address 
important debates about the relationships between a liberal arts edu- 
cation and more professional/technical training, arguments about the 
place of ‘‘multicultural’’ issues in the curriculum, issues regarding the 
relationship between teaching excellence and scholarly productivity, 
and even questions about, and challenges to, the very aims and purposes 
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of colleges and universities—particularly as those aims and purposes 
have been articulated since the Enlightenment. 

Although these latter intellectual issues are far more important to the 
future of higher education, the public has focused its attention on the 
former issues. That is not surprising, since such issues seem to demand 
the most immediate resolution. But without attention to the deeper, 
underlying questions, trying to address the ‘‘hot topics’’ is like using 
band-aids to cover a festering sore. 

Ironically, discussions of ethics reflect a similar pattern to those of 
higher education. The scandals that rocked Wall Street in the 1980s, 
perceptions of corruption in Congress, cheating and lying in various 
arenas of public life, and the drug and alcohol problems afflicting so 
many people’s lives have caused a widespread belief that our country 
is suffering an ‘‘ethics’’ crisis. As a result, calls for a renewed emphasis 
on ‘‘values’’ come from such disparate sources as the President, influ- 
ential think-tanks, and ordinary citizens. 

The crises in ethics cannot, however, be confined to a renewed 
emphasis on ‘‘values.’’ Serious intellectual issues are at stake. Few 
people agree about the methods one ought to use in thinking about 
ethical issues. Ought one follow a Kantian adherence to principles, a 
Benthamite calculation of consequences, or an Aristotelian understand- 
ing of virtue and character? Can colleges and universities make progress 
by moving away from concern for ethical traditions and methods, 
focusing only on the ‘‘applied’’ issues of resolving specific cases, or 
do the conflicts over methods and cases manifest symptoms of much 
deeper cultural and intellectual malaise.’ 

Ironically, the latter intellectual issues are far more important for the 
future of ethics. Public attention, however, has focused on the former 
issues. That is not surprising, since such issues seem to demand the 
most immediate resolution. Nevertheless, our society avoids grappling 
with the heart of its problems when it focuses on the ‘‘hot topics’’ 
without attending to the deeper, underlying questions. 

In such a context, a book entitled Ethics and Higher Education 
represents great possibilities for dealing with the issues, yet it is also 
with fraught with much danger. On the one hand, bringing the two 
topics together might occasion reflection on the hard issues with respect 
to both ethics and higher education; on the other hand, it might also 
occasion the use of each to provide band-aids for the other. That is, it 
attempts to cure higher education’s ills through an infusion of ethical 
discussion, and it attempts to enrich ethics by dealing with the concrete 
cases of higher education. 

Unfortunately, the essays in this volume embody far more the danger 
of bringing the two topics together than they do the possibilities. The 
book, developed as part of a project sponsored by the Western College 





1. For an example of an argument that this is the case, see ALASADAIR MACINTYRE, 
AFTER VIRTUE (2d ed. 1984). 
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Association, is divided into three parts. The first, and by far the shortest, 
deals with ‘‘Institutional Culture, Principles, and Obligations.’’ The 
essays there begin to reflect on the difficult issues facing higher edu- 
cation and ethics, but later essays fail to sustain these early emphases. 
The second part, ‘‘Institutional Activities and Functions,’’ deals with 
some persistent issues facing higher education: development, athletics, 
admissions, faculty evaluation. 

The third part, of the book is devoted to ‘‘Current and Pressing 
Issues’. Various colleges and universities identified the topics dis- 
cussed as issues of primary concern. Included in this section are 
chapters on such issues as affirmative action, cheating and plagiarism, 
racism, sexual harassment, alcohol and other drug abuse, the challenge 
of diversity, free speech by student groups, divestment in South Africa, 
and the ethics of doing research. Thus, the second and third parts 
undertake to provide analyses of, and suggestions for, the ‘‘hot topics’’ 
that have dominated newspaper headlines over the past several years 
and that colleges and universities themselves recognize as pressing 
concerns. 

Such essays are not without merit. Although their quality varies, 
many of the essays offer helpful, concrete suggestions for developing 
policies about this or that issue. Even so, the book is woefully lacking 
in its attention to the deeper issues within both higher education and 
ethics. 

Primarily the book lacks a clear delineation of its purpose. At its 
best, it focuses on questions of policies and regulations that can help 
to adjudicate issues regularly faced by faculties, administrators, and 
legal counselors. For even though the band-aids often inadequately 
cover the festering sores, band-aids are still better than nothing. The 
clearer our policies, regulations, and standards, the better off we will 
all be. If the book’s authors primarily sought to provide such guidelines, 
and if they recognized that they left unaddressed and unresolved other, 
deeper issues, then the book would prove extremely useful to a wide 
variety of audiences. Among such audiences would be those lawyers 
who assist institutions of higher education in the formulation, imple- 
mentation, and evaluation of such policies, regulations, and standards. 

On the whole, however, the essays in the book neither recognize, 
nor accomplish such a limited though useful task. Rather, they seem 
to suggest that they really address the issues at the heart of both higher 
education and ethics. In so doing, however, the essays often fail to 
wrestle with the questions of whether and how issues of principles, 
consequences, and character ought to be interrelated. They also fail to 
grapple in any systematic way with the debates about the purpose of 
colleges and universities, how the purposes of different institutions 





2. Of particular interest in this regard are Richard Morrill’s ‘‘Academic Planning: 
Values and Decision Making,’’ and Mary Jo Small’s ‘‘The Guardians of Heloise? Sexual 
Harassment in Higher Education.”’ 
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might differ, and how such diverse institutions ought to relate—perhaps 
in conflicting ways— to various constituencies such as church tradi- 
tions, multinational corporations, or the American government. 

Further, several of the essays also ‘‘resolve’’ problems through a kind 
of strategic fiat that overlooks, or perhaps seeks to do and end-run 
around important intellectual debates. For example, in the essay ‘‘Ra- 
cism on Campus,”’ the author suggests that the organizational culture 
of the university ought to ‘‘[aJdvance scholarly epistemologies and 
curricula that embrace world views and knowledge of different cul- 
tures.’’? The suggestion that we take a particular stance of advocacy 
about epistemological issues—without regard to the merits of those 
epistemologies in their own right—does not help resolve the crises of 
higher education and ethics. It deepens and distorts them. 

James T. Laney, President of Emory University provides the book’s 
best essay. A well-respected ethicist, Laney’s essay in Part I, ‘‘Through 
Thick and Thin: Two Ways of Talking About the Academy and Moral 
Responsibility,’ raises important issues about how people ought to 
think about higher education and about ethics. He suggests that too 
many discussions focus on a ‘‘thin’’ account that deals with procedural 
issues concerning the ‘‘right,’’ whereas we need ‘‘thick’’ accounts that 
focus on the more complex questions about not only the ‘“‘right’’ but 
also the ‘‘good.’’ 

Once we raise questions about the ‘‘good,’’ however, we come to 
realize that no simple entity called ‘‘higher education’’ exists. An 
institution such as Notre Dame, set in the Catholic Christian tradition, 
has a different, yet overlapping conception of the good than either a 
state institution such as the University of Maryland or a private, secular 
institution such as the University of Southern California. While such 
institutions share many things in common, including a need for regu- 
lations, policies, and standards to adjudicate particular problems, they 
also will—or at least should—deal with other ethical issues in divergent 
yet overlapping ways. For example, a Christian institution such as 
Notre Dame ought to embrace diversity for reasons internal to their 
own mission and purpose‘ that would diverge from, while perhaps also 
overlap with, the reasons that a state university might want to provide 
diversity. Yet this book does not really consider such questions. 

The book’s opening essays talk about ‘‘organizational culture’’ which 
ought to mean providing a ‘‘thick’’ account of a particular institution’s 
identity and mission as well as its current problems and opportunities. 
But to provide such an account requires recognizing the traditions to 
which that institution is the heir. In many cases these traditions are 
preceded, informed by, and may in crucial ways challenge the dominant 
self-understanding of ‘‘The University’ provided by the Enlightenment. 





3. ETHICS AND HIGHER EDUCATION 222 (William V. May ed., 1990). 
4. See e.g., I Cor. 12. 
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In other words, providing a ‘‘thick’’ description of the ‘‘organizational 
culture’’ of any particular institution of higher education is a central 
task. But this task requires the recognition that ‘‘thin’’ accounts serve 
a useful and limited purpose, focusing on the particular issues with 
which many faculties, administrators, and legal counselors have to deal 
with on a regular basis. Even so, such a task also suggests that the 
future of higher education, of ethics, and of their interrelations depends 
far more on dealing with the serious intellectual debates that transcend 
any particular discipline. 

In the meantime, there is little use for those accounts that conflate 
“thin’’ and ‘‘thick’’ analyses of the various predicaments in which 
people find themselves. Regrettably, ErHics In HIGHER EDUCATION con- 
flates ‘‘thick’’ and ‘‘thin’’ analyses so much that its essays fail to 


advance the discussions in higher education, in ethics, or about their 
interrelations. 








The index and/or table of contents has 
been removed and photographed 
separately within this volume year. 


For roll film users, this information for the 
current volume year is at the beginning 


of the microfilm. For a prior year volume, 
this information is at the end of the 
microfilm. 


For microfiche users, the index and/or 
contents is contained on a separate fiche. 





Smarenawwmngy 








THE JOURNAL OF 
COLLEGE AND UNIVERSITY LAW 


This country has witnessed great changes and challenges in education 
law during the past decade. Judicial decisions have changed student and 
faculty rights and their relations with institutions; colleges and univer- 
sities have entered an era of severe financial constraints with many legal 
ramifications; and Congress has dictated new procedures and requirements 
for serving members of protected classes. The professionals who deal with 


education law need a resource to keep current on this burgeoning body 
of law. 


The Journal of College and University Law is such a resource, and, in 
fact, is the only law review devoted totally to the concerns of higher 
education. If you presently do not subscribe, send in the application 
below—and if you do subscribe, please pass the subscription informa- 
tion on to someone you know who may benefit from the Journal. 


Mail subscription to: 
Rothman & Company 1 Year, (4 Issues) Volume 17, $40.00 
10368 W. Centennial Rd. Payment Enclosed 0 
Littleton, CO. 80123 


Name: 





Street: 





City: State Zip 





Back issues of Volume 14, 15 and 16 are available for $11.00 per single 
copy, $38.00 per volume. Volumes 12-13 are available for $35.00. Price 
per single copy is $10.00. Volumes 7 through 11 are available for $30.00. 
Price per single copy is $8.00. Volumes 5 and 6 are available for $25.00; 
price per single copy is $6.50. Volumes 1 through 4 are $20.00 for each 
year; price per singel copy is $5.00. Subscription information for back 
issues is available from NACUA, Suite 620, One Dupont Circle, 
Washington, D.C. 20036. 





Membership in the National Association of College and University At- 
torneys (NACUA) includes a subscription to the Journal. For information 
on joining NACUA, write: NACUA, Suite 620, One Dupont Circle, 
Washington, D.C. 20036. 





INSTRUCTIONS FOR AUTHORS 


The Journal of College and University Law is a quarterly publication 
of the National Association of College and University Attorneys (NACUA) 
and the Notre Dame Law School. It is a refereed, professional journal 
specializing in contemporary legal issues and developments important 
to postsecondary education. 


The Journal publishes articles, commentaries (scholarly editorials), 
book reviews, student notes and student case comments. Experts in the 
law of higher education review all manuscripts. 


Manuscripts should be typewritten on 842” x 11” paper, and should 
be double-spaced. Set-off quotations should be double-spaced. Endnotes 
should reflect the format specified in the fourteenth edition of the Uniform 
System of Citation (the ‘‘Blue Book’’). A paragraph on the title page 
should provide the position, the educational background, the address and 
the telephone number of the author. Each author is expected to disclose 
in an endnote any affiliation or position, past, present, or prospective, 
that could be perceived to influence the author’s views on matters 
discussed in the manuscript. 


Decisions on publication usually are made within four weeks of a 
manuscript’s receipt. A student editor, an outside reviewer, and the 


Faculty Editor edit articles accepted for publication. The Journal sub- 
mits editorial changes to the author for approval before publication. The 
Faculty Editor reserves the right of final decision concerning all 
manuscript changes. When an article is approved for publication, the 
Journal retains the exclusive right to publish it, and the copyright is 
owned by NACUA. 


Manuscripts should be submitted to: Professor Fernand N. Dutile, 
Faculty Editor, The Journal of College and University Law, Notre Dame 
Law School, Notre Dame, Indiana 46556. 


Manuscript Deadlines 
August 25 Winter distribution 
October 1 Spring distribution 
January 1 Summer distribution 
March 1 Fall distribution 





THE JOURNAL OF COLLEGE AND Second Class Postage Paid at 


UNIVERSITY LAW Washington, D.C. 
National Association of College and = o. — 
University Attorneys a 
Suite 620, One Dupont Circle, N.W. 

Washington, D.C. 20036 


WEBSTER, N. GERMAINE 
SERIALS PROCESSING DEP Ls 
NNIVERSITY MICROFILMS | : 
ann WN. ZEEB RI) 


310 
ANN ARBLIR M] 48106 





i 1.O =a 2s 
zg 


i o 
| ! 
—— 
.——— 
———ee 
. 


25 WS Wes 














